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AT&T BRIEF ON REOPENING

AT&T Communications of Illinais, Inc. ("AT&T"), by its attorneys, hereby
submits its brief on reopening, pursuant to Section 200.800 of the Illinois Commerce
Commission’s (“Commission”) Rules of Practice.

INTRODUCTION

The Commission on Reopening has given the Joint Applicants an opportunity to
repair aflawed case. ASAT&T and other Intervenors showed in their briefs following the
initial proceedings, the record in this proceedings is wholly inadequate to support approval
of this merger under the Public Utilities Act. Asto the question of the effect of the
merger on competition, an issue with which this Commission has been intensely concerned
for many years and the issue upon which AT& T focused in its testimony, Joint Applicants
began with a daunting challenge: How can a merger that combines two large local

monopolies into a giant regional monopoly covering some 40% of the country’s access



lines be portrayed as anything other than a crippling blow to al efforts to open local
exchange markets to competition? And indeed they never overcame that challenge. Over
the course of the case in chief, Joint Applicants abandoned their fanciful “retaliatory entry”
theory and instead retreated to afall-back position, claiming that the merger would not
make matters worse from a competitive standpoint.

The facts and arguments as to why that is not the case were set forthin AT&T's
post-hearing briefs and those of other Intervenors, and will not be reiterated here. Suffice
it to say that amgjority of the Commission obviously was not persuaded. Consequently,
the Commission in the Chairman’s June 4™ letter pointed out that the Public Utilities Act
requires the |CC to reach determinations regarding such issues as “the proposed
reorganization’s effects upon competition . . .and possible conditions to the merger.” It
stated the Commission’s intention was “to have the parties create a focused, detail-
oriented process which exacts definite information and possible conditions which would
amedliorate . . . concerns regarding the local exchange market in lllinois. This process must
lead to specific conclusions, timetables and enforcement mechanisms that allow the
Commissioners to reach awell-reasoned conclusion in this matter.”

The Joint Applicants in response have provided many words and pages of
discussion, but their submission is woefully lacking in substance. The issues posed for
reopening are discussed individually below, but what emerges, first of al, isthat their
testimony contains absolutely nothing new on the core issue of competition. With respect

to the question of potential competition, for example, Joint Applicants have merely



repeated what they have said before. They even admit asmuch." Thus, absent definitive,
enforceable commitments and measures adequate to blunt the anticompetitive impact of
the merger, it must fail the statutory test.

As to commitments,? as discussed below Joint Applicants present a series of vague
promises. Many of these promises amount to nothing more than avow to start a
regulatory process, e.g., the promise to “present” certain performance measurements from
the Texas proceeding to an lllinois collaborative. More cynically, Joint Applicants also
promise to stop violating the law; e.g., by offering aform of shared transport. Another
recurrent promise is the agreement to do what they are already required to do; e.g.,
negotiate and arbitrate interconnection arrangements with CLECs. Moreover, these
promises are so heavily caveatted that they are rendered useless. Not only are the
promises hollow -- e.g., to offer shared transport without pricing and in advance of
specifications for ordering it electronically as part of a UNE Platform -- they are infused
with equivocation if not obfuscation and laced with caveats. The efforts of the
Commission to gain specificity on reopening, in short, have been for naught.

Similarly, with respect to enforcement mechanisms, instead of specific, concrete,
liquidated damages-type enforcement mechanisms, Joint Applicants propose in nearly

every instance that CLECs go through arbitration or a complaint procedure to achieve

L Tr. at 1848 (Kahan Cross).

2 At this point we address the “ commitments” that Joint Applicants presented on reopening and on
which they expressly rely for purposes of the Commission’s decision in this case. The Proposed
FCC Conditions present distinct issues. The Joint Applicants maintain that they are not relying on
the Proposed FCC Conditions in this case, but they submitted them in the rebuttal round on
reopening and they occupied much of the hearings. The problems created by Joint Applicants
handling of the Proposed FCC Conditions are discussed below.



compliance. In other words, they invite enforcement through more litigation. Again, that
is non-responsive to the Commission’ s invitation.

In short, Joint Applicants have failed to meet their burden again. Joint Applicants
Amended Application islittle more than a rehash of their previous evidence and
arguments. Their “commitments’ areillusory. They are unenforceable platitudes. And,
even if one accepts their commitments at face value, without scrutiny, the commitments
fail completely to remedy the fundamental competitive problems associated with
combining these two monopolies.

It is apparent from the questions on Re-Opening that the Commission is engaged
in an effort to salvage this merger through the adoption of conditions adequate, inter alia,
to ameliorate its anticompetitive impact. That isalaudable goal. AT&T has expressed
skepticism — based on the track records of Ameritech as well as SBC, and based on the
lessons of the Bell Atlantic/NY NEX merger — that conditions are capable of effectively
neutralizing the competitive harms of this merger. It might, however, be possible to
structure a combination of enforceable promises back by stiff penalties, along with
demonstrated progress, that would suffice. That would be a very different undertaking
from what the Commission has before it, however. The set of conditions and the
underlying premises espoused by Joint Applicants are so profoundly lacking that no
amount of amendment or “redlining” cam make them work, and the accelerated schedule
on re-opening (e.g., alowing less than three weeks for Intervenorsto file their direct
testimony on re-opening) ssimply has not alowed for the needed wholesale fresh start on

these issues.



Consequently, AT&T has not, regrettably, been in a position to do much more
than point out the shortcomings of Joint Applicants proposals on re-opening. If the
Commission wishes to pursue a serious effort to structure conditions to allow approval of
the merger — particularly conditions relating to competitive issues — a further round of
proceedings with that express purpose would be needed. That would require rejection of
this application and a subsequent filing and set of hearings, to which Joint Applicants
would not doubt object, but again the need to re-start the process is attributable squarely

to Joint Applicants and their strategic maneuverings in this docket.

ARGUMENT

The Record on Reopening I's, Asa Result of Joint Applicants Handling of
the Proposed FCC Conditions, Hopelessly Confused and Deficient and
Cannot Properly Support an Order Approving This Merger with Conditions.

The manner in which Joint Applicants have treated the Proposed FCC Conditions
isimproper if not outright misleading and, ultimately, it undermines the Commission’s
record in this case.®> The Proposed FCC Conditions were made public on Friday, July 2,
just before the July 4™ holiday weekend. It wasimmediately obvious upon review of the
FCC proposals that they were different from, but overlapped in many areas with,

proposals the Joint Applicants have put forward in this case. Moreover, it wasand is

® The issue-by-issue discussion that follows in Section 11 neverthel ess addresses certain aspects of
the Proposed FCC Conditions and their relationship with the I1linois proposed conditions, given
that they were admitted into the record over the objections of AT& T and other Intervenors.



obvious that the Proposed FCC Conditions, if adopted by the FCC,* would have a
negative impact on the Commission’ s market-opening efforts in Illinois.

Consequently, a number of Intervenors moved to require Joint Applicants to put
those proposed FCC conditions in the record here and to have Joint Applicants explain the
relationship between those undertakings and the Illinois proposed conditions.” Intervenors
would then have been given an opportunity to conduct discovery and present testimony in
response to the Joint Applicants® (and Joint Applicants could then have responded in their
rebuttal round). Joint Applicants opposed the motion, and it was subsequently denied,

i.e., Joint Applicants were not required to submit the Proposed FCC Conditions on this
record and allow for discovery and testimony in response.” Intervenors testimony on
reopening was therefore limited to the Illinois record and did not address the FCC

Proposed Conditions.® Subsequently, Joint Applicants included the Proposed FCC

* The Proposed FCC Conditions reportedly reflect a tentative agreement between the Joint
Applicants and Staff of the FCC. As subsequent press releases from individual FCC
Commissioners have made clear, however, the Commissioners themsdaves have not been involved
in discussions with the companies and the proposed conditions do not reflect any agreement or even
familiarity on their part. Comments on the proposed conditions were filed with the FCC on
Monday, July 19, and reply comments on July 26. Attachment A to this brief isacopy of AT&T’s
Comments for the Commission’s information. (An appendix to those comments containing a
“condition-by-condition” analysisis available but has not been included due to its length.).

® Joint Motion for Emergency Status Hearing and to Amend Procedural Schedule (July 2, 1999).

® Asof the filing of the July 2 Emergency Joint Motion, Intervenors had not yet filed their direct
testimony on reopening.

" Joint Applicants were ordered to file their Proposed FCC Conditions in the Indiana Utility
Regulatory Commission merger review proceeding and Intervenors were permitted to file testimony
addressing the FCC proposals.

® Remarks from the bench in connection with the motion conveyed a desire on the part of at least
some commissioners to have full cross-examination on the FCC conditions at the hearings on
reopening.



Conditionsin their rebuttal filing so that — as predicted in the Emergency Motion —
Intervenors had no testimonia opportunity to respond.

Theresult is, with all due respect, untenable from arecord standpoint. First,
Intervenors have not had an adequate opportunity, consistent with procedural due
process, to “confront” the Proposed FCC Conditions, to conduct discovery in an effort to
understand them and their relationship to the Illinois proposed conditions, and to present
testimony to the Commission.” Notwithstanding Joint Applicants denial that they were
relying on the Proposed FCC Conditions for purposes of this record, as the subsequent
hearings have shown it is not possible to separate their undertakings in Illinois from their
FCC proposals. Without the FCC proposals and an explanation of them in the record, and
ameaningful opportunity to conduct discovery, Intervenors direct testimony in this case
was precluded from addressing the Proposed FCC Conditions in due fashion.

A review of the full chronology by which the Proposed FCC Conditions came
about and came to be inserted into this record is telling:

February 23, 1999 -- The Ohio Stipulation, which ultimately will serve as
the basis for the Proposed FCC Commitments, isfiled. Only the Ohio Staff
and three other parties (no CLECSs) affirmatively support the Stipulation.
February — April, 1999 Joint Applicants file their Initial, Reply, Exceptions
and Replies to Exceptions Briefsin Illinois. No mention is made of any

substantial conditions on competition issues, such as OSS, performance
measurements, etc.

¥ Section 200.340 of the Commission’s Rules of Practice states that it is the “policy of this
Commission to obtain full disclosure of all relevant and material facts.” Thelllinois
Administrative Procedure Act provides that all parties shall be afforded an opportunity “to respond
and present evidence and argument.” 5 ILCS 100/10-20.



April 30 and June 21, 1999 -- Joint Applicants tell the Commission they
cannot discuss FCC negotiations because those are confidentia (even
though the Ohio Stipulation is public).™

June 7, 1999 -- When the Commission indicates that it needs more
evidence, Joint Applicantsinitially refuse the opportunity to reopen the
record, instead filing a non-evidentiary letter.

June 15, 1999 -- Joint Applicants finally file commitmentsin Illinois, which
later turn out to be materially different from the Proposed FCC Conditions.

July 2, 1999 -- The Proposed FCC Commitments are made public — one
business day before Intervenors file their testimony on reopening in lllinois.

July 6, 1999 -- Joint Applicants oppose Intervenors Joint Motion, which
requests filing of the FCC commitmentsin Illinois and a brief opportunity
to conduct discovery and respond. Joint Applicants state: “Whatever
parallel or supplemental conditions may be proposed to and adopted by the
FCC will not impact these [I1linois] commitments."**

July 8, 1999 — the Joint Motion isdenied. Instead of filing the Proposed
FCC Conditions, Joint Applicants are directed to make witnesses available
for cross-examination on the FCC proposals.

July 9, 1999 -- Joint Applicants file the FCC commitmentsin Illinois,
despite their previous opposition to the Joint Motion and despite the
Commission’s ruling. The FCC commitments, which are over 100 single-
spaced pages, are filed a 5:00 p.m. on the Friday before a Tuesday
hearing.

In short, Joint Applicants have succeeded in “sandbagging” Intervenors and the

Commission with the proposed FCC conditions.

The problem is not limited to the shortcomings, from a procedural due process
standpoint, in the manner in which the Proposed FCC Conditions have been injected into

thisrecord. An even greater problem, as became manifest at the hearings, isthat it is

unclear in many respects just how the FCC and Illinois-proposed conditions are

OTr. at 491-94 (Apr. 30, 1999 Oral Argument); Tr. at 1823 (June 21, 1999 Status Hearing).
1 SBC/Ameritech Opp. to Joint Mot. for Emergency Status Hearing and to Change Procedural
Schedule 1 3 (July 6, 1999).



interrelated and just what are the contours of Joint Applicants’ undertakingsin lllinois.
On this record, in other words, the Commission does not and cannot know exactly what
conditions and commitmentsit is dealing with.

At the hearings, counsel for the Intervenors attempted through cross-examination
to explore how the Proposed FCC Conditions would apply and how they affect the scope
of Joint Applicants' Illinois undertakings. That effort revealed that Joint Applicants at
best have not thought through these issues; at worst, they are attempting a regulatory
“deight of hand” designed to conceal the true scope of their commitments and to mislead
the Commission and the parties.

To take one example, but an important one, Joint Applicantsin their Illinois
testimony make much of their commitment to offer shared transport which, in conjunction
with their obligation under their interconnection agreements (as well as TA96) to provide
UNE “combinations,” should result in the UNE Platform being made available™ No
limitations are attached to that offer in their Illinois testimony. At face value, then, the
[linois record holds forth the “commitment” finally to make the platform available in the
state. The Proposed FCC Conditions, however, provide for something described
ambiguoudly as a*“promotional” UNE Platform. It isto be offered to residential
customers only, it is subject to aceiling or cap of 302,000 customers™ in Illinois, and it is

available for a“window” of three years. Thereisnot aword about these limitations — not

2 This Illinois UNE-P offering was confirmed in discovery. AT&T Cross Ex. E.

B The cap, moreover, isfor the combination of resale and UNE combinations customers, i.e,, if
100,000 customers are served viaresale, that would leave 202,000 who could be served viathe
“promotiona” UNE-Pin Illinois. Thiscap isto be divvied up among the scores of certificated

local exchange carriersin Illinois on afirst come, first served basis.



the cap, not the residential limitation and not the offer “window” —in Joint Applicants

Direct, Supplementa Direct or Rebuttal testimony on reopening.

When first asked about whether the federal cap appliesto the offering in Illinais,

SBC’s principal witness stated that it did not:

Q.

--this [Paragraph 49 of the Proposed FCC Conditions] says there's
acap therein Illlinois of 302,000 and that cap applies to UNE
combinations and the resale discount, correct?

That’s correct.

And | want to be clear about something. The 302,000, that applies
to discounted resale lines, correct?

* *

[T]here’ s no cap on the number of resale lines. There' sonly acap
on the number of resale lines with the discount?

Right. 1 mean, CLECs going to take every customer of ourson a
resale basis and that’sthe way it is.

What about UNE combinations?

| think this goes — there' s a cap — you're saying is there a cap on
UNE combinations?

Yes.
There' sno cap. | mean, it’sthe discount. | mean, . . .the discount

terminates when you — when the sum of the resale lines plus the
UNE-P residential lines hits that number.

* *

Once you hit 302 [thousand] you can’t do UNE combinations
anymore, correct?

No, | don't believe that’ s the case.

10



| don't —let mejust say | don’t believe thereis alimit on the
number of UNE-P residence lines that a CLEC could attain in
lllinois during the three-year period.™

In fact, athough the above testimony was “subject to verification,” Mr. Kahan repeated
this testimony the second time he was asked about it."> And the third time.*® It was only
on redirect that he corrected the record:

A. ... and | apologize to the people that asked questions because
what | said was incorrect here. So let me start . . . again here, and
it has to do with the question | think | was asked repeatedly and |
answered it wrong repeatedly was is there alimit on the number of
UNE-Ps that could be sold within thiswindow and | said no, and in
truth, there isa limit.

Thelimitisatota of —inIllinois of 302. When you reach 302,000
resale discounts plus UNE-Ps within a three-year window, and, and
alegal ruling has been made that we don’t have to offer UNE-Ps
anymore, then the discount on resale stops and the UNE offering
stops.’’
AT&T does not wish to be heard as contending that Mr. Kahan personally intended to
mislead or conceal the true nature of Joint Applicants commitment on this important
issue. The point isthat the relationship between the Illinois and FCC proposalsis not self-
evident, and even on examination it remains unclear.
Joint Applicants blithe assertion that Illinois will enjoy “the best of both worlds”

simply does not hold up. In fact, it is difficult to determine which “world” is better. In

instances where the federal undertaking is more limited or narrow than the state

¥ Tr. at 1906-1910.
BTr. at 1922.
1 Tr. at 1962-63.

Y Tr. at 2061-62.
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“commitment,” there necessarily will be serious question(s) over just what is the scope of
Joint Applicants commitment. For example, the lllinois UNE-P commitment (found in
Ameritech’s discovery response, AT& T Cross Ex. E) does not contain a cap but the
federal commitment does. On the one hand, Joint Applicants have argued that CLECs will
get the best of both worlds (no cap), while on the other hand they assert that the
“narrower” federal commitment will apply in lllinois (UNE-P cap). Thus, Joint Applicants
have set up a situation where they have the ability (and sole discretion) to import the
federa limitations and caveats into Illinois. Indeed, Joint Applicants support of the “best
of both worlds’ theory under cross-examination was less than reassuring:

A. | think the way to look at this, you get the best of either. Y ou get
A or B. One apple two oranges. Which one do you want?

Who decides which is best?

In Illinois or in some other state?

In lllinois.

| think the Illinois Commission does.
How do they do that?

| don’t — ask somebody else.

Through arbitration or docket or investigation?

> o » o » O > O

I’m the wrong witness to ask that.'®
In other respects, the hearings on reopening revealed that Joint Applicants

witnesses were not knowledgeable, or confused, about their own conditions — particularly

B Tr. at 1871 (Kahan).
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the federal proposals. To quote but afew examples of their diverse statements on this

Score:

Joint Applicants claim that the FCC and Illinois conditions are
“complementary and nothing proposed at the FCC takes away from the
benefits’ of the Illinois commitments.*

The Proposed FCC Conditions are not complementary and by their terms
parties must choose either/or: “affected parties shall not have aright to
invoke the relevant terms of these [FCC] Conditionsin a given state if they
have invoked a substantially related condition imposed on the merger under
state law.”

Joint Applicants claim that the FCC and Illinois proceedings are “ separate
and distinct.”** Mr. Kahan testifies that if the FCC adopts
SBC/Ameritech’s proposed conditions, the FCC Order will have provisions
directly applicablein Illinois.?

Joint Applicants state: “Whatever parallel or supplemental conditions may
be proposed to and adopted by the FCC will not impact these [lIlinois]
commitments,"*®

In direct contradiction to their July 6 Brief Opposing the Joint Emergency
Motion, Joint Applicants now assert that the “FCC conditions will also be
effectivein lllinois. . .”*

SBC and Ameritech on rebuttal state that they “would not object” if the
Commission incorporated Sections 1-6, 8, 9, 11-15, 17-20, and 24 of the
FCC Commitments into a Commission Order.

19 Kahan Reopen Reb. (SBC/Ameritech Ex. 1.5) at 26 (“Kahan ROR”).

2 Schedule 1 to Kahan ROR, SBC/Ameritech Ex. 1.5, 1 69 (“Proposed FCC Conditions’); Tr. at

1846 (Kahan).

2 K ahan ROR, SBC/Ameritech Ex. 1.5 at 25.

2 Tr. at 1903 (Kahan).

% SBC/Ameritech Opp. to Joint Mot. for Emergency Status Hearing and to Change Procedural
Schedule 1 3 (July 6, 1999).

2 K ahan ROR, SBC/Ameritech Ex. 1.5 at 26.

% K ahan ROR, SBC/Ameritech Ex. 1.5 at 5.

13



At the same time, SBC and Ameritech state they are not relying on the
FCC commitments in order to gain approval of the merger in Illinois.?®

Nevertheless, SBC's counsel repeatedly questions Intervenor witnesses
about the “benefits’ of the FCC Commitments.?’

One can only guess at what position(s) Joint Applicants will take on thisissue in
their briefs. They obvioudy have no clear notion of what the effect of the FCC
commitments will bein Illinois. Frankly, neither does AT&T. Had SBC and Ameritech
not attempted to cut secret deals using inconsistent state and federal “commitments,” we
might not be facing this dilemma. But for whatever reason, Joint Applicants chose this
course. It isnot reasonable to expect Intervenors and the Commission to sort out the
relationship between the Illinois and the Proposed FCC Conditions when Joint Applicants

are unable to do so themselves.?®

% Tr. at 1888-89 (Kahan).
2T Tr. at 2654-56, 2746, 2755-56, 2828-2833.

% As another example of possible conflict, the FCC conditions concerning the “ separateness’ of
Joint Applicants advanced services affiliate are not consistent with this Commission’s order in ICC
Docket No. 94-0308, by which the Commission conditionally certified ADDS, Ameritech’s
advanced services affiliate. Pursuant to a stipulation and recommendation adopted by the
Commission in that case, anong other things, ADDS: (1) May not purchase services, whether by
tariff or otherwise, from Ameritech Illinois unless those services are avail able on the same terms
and conditions to unaffiliated providers of services, and (2) May not have access to any customer
network information associated with Ameritech Illinois provision of local exchange service that
would assist ADDS in developing, designing or marketing, or otherwise providing its services,
unless that information is obtained with the express permission of the customer or is made
available to other advanced services providers. |CC Order, Docket No. 94-0308 (August 16,
1995). On the other hand, the FCC conditions would allow: (1) The advanced services and the
ILEC to conduct exclusive joint marketing and customer care provisioning between the advanced
services affiliate and the ILEC, including the transfer of customersidentified by the ILEC (FCC
Conditions, 1 27.a); (2) The advanced services affiliate and the ILEC to share exclusive access,
during atransitional period, to certain functionality associated with advanced services equipment
(FCC Proposed Conditions, { 27.c.), and (3) The ILEC, during a grace period, to transfer to the

14



In short, because there has been no opportunity for discovery, because hearing
time has (necessarily) been limited, and because as a result Intervenors have been unable
to present their direct case on the impact of the Proposed FCC Conditions, questions such
as those with respect to the Platform remain. And the responsibility for that inadequate
state of the record lies directly with the Joint Applicants. It isthey who are responsible for
the timing of the FCC document, and it is they who, out of a desire to get the merger past
this Commission at al cost and in al haste, have till not explained their own conditions
and their own undertakings concretely, and straightforwardly, to this Commission. In
these circumstances, the record is fatally deficient, and it is inadequate to support approval

of the merger.

[. The Commission’s June 4 Questions and | ssues

COMPETITION

1. An explanation of whether SBC is or is not an “actual potential
competitor” in Illinois, as the term has been used throughout this
proceeding.

Joint Applicants have again failed to meet their burden on the issue of whether
losing SBC as a competitor has a significant adverse effect on competition in lllinois. In
the initial proceeding, Joint Applicants claimed that SBC was not an actual potential
competitor. The Commission was not persuaded and asked Joint Applicants to reopen the
record to reconsider thisissue. Joint Applicants evidence on reopening is similarly

deficient.

advanced services affiliate on an exclusive basis advanced services equipment (FCC Proposed
Conditions, 1 28.)

15



As athreshold matter, it must be recalled that the actual potential competition
doctrine is an antitrust principle. However, the question before the Commission is not
limited strictly to antitrust but is the broader one of whether the loss of SBC asa
competitor through this merger would have a significant adverse effect on competition in
[llinois. Joint Applicants cited no casesin the initia proceeding to support their claim that
this Commission is bound by the Merger Guidelines. Indeed, as the Commission will
recall, Joint Applicant witness Dr. Harris testified that the Illinois Public Utilities Act does
not require the Commission to use the Merger Guidelines.®

Moreover, the case law strongly supports AT& T’ s position that the Merger
Guidelines are not dispositive and are only of secondary importance, serving to
confirm, not supplant, the Commission’s own expert analysis of competition. See In
re Transfer of Control Applications of TCl and AT& T, FCC No. 99-24, MO&O 1
14 (Feb. 18, 1999) (FCC’'s analysisis not “limited by traditional antitrust principles.”

In the telecommunications industry, “competition is shaped not only by antitrust
rules, but by the regulatory policies that govern the interactions of firms.”); In re
Transfer of Control Application of WorldCom and MCI, FCC No. 98-225, MO&O
1M 12-14 (Sept. 14, 1998) (While the FCC's “anaysis of competitive effects is
informed by antitrust principles and judicia standards of evidence, it is not governed
by them. . . . [I]t is possible that the antitrust agencies might well approve a merger
that does not decrease the current level of competition but that does impede the

development of future competition.”); In re Transfer of Control Application of

® Harris Dir. (SBC/Ameritech Ex. 4.0) at 8.
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Nynex and Bell Atlantic, FCC File No. NSD-L-96-10, MO&O 1 32 (Aug. 14, 1997)
(“Commission analysis of the effect of the transfer on competition is informed by
antitrust principles, but not limited by antitrust laws.”); 1d. 1 68 (FCC will not apply
Merger Guidelines potential competition provisions “mechanistically to the novel
features of telecommunications markets. . .”); 1d. 1 136, 143.

Joint Applicants' responses to the Commission’s June 4 letter are contained in
their June 7 letter®® and the Direct Testimony on Reopening of James Kahan.** The
responses are taken nearly verbatim from Joint Applicants briefsin the initial proceeding.
Mr. Kahan indicates in his Direct Testimony on Re-Opening that Joint Applicants have
nothing to offer beyond these briefs.* Finally, asked on cross-examination whether Joint
Applicants had presented any new evidence regarding actual potential competition, Mr.
Kahan replied that they had not.>* Mr. Kahan's response is dispositive — Joint Applicants
failed to meet their burden on thisissue in the initial proceeding, have proffered no new
evidence and therefore have failed to meet their burden again.

COMMITMENTS

Inits review of the Interconnection, OSS, Performance Measurement and
NatLoCo Commitments, the Commission should keep in mind the following four
guestions:

1. |s the commitment substantive or illusory?

% Ex. 6 to Amended Joint Application.
% SBC/Ameritech Ex. 1.3
% Kahan DOR (SBC/Ameritech Ex. 1.3) at 3.

®Tr. at 1848 (Kahan).

17



2. Is the commitment clear and straightforward or ambiguous and laden with
exceptions?

3. Does the commitment add value to the competitive process or does it
simply maintain the status quo?

4. | s the commitment enforceable?

INTERCONNECTION

2. The manner, necessary actions and timetable by which the Joint
Applicants would provide to CLECs in Illinois services, facilities or
inter connection agreements which SBC has made available to CLECs
initsother serviceterritories.

Joint Applicants Interconnection Commitments are not commitments at al. They
offer nothing in the way of promoting competition. Instead, they are a smokescreen,
giving an illusion that they are designed to promote competition. As discussed below,
these “commitments’ are riddled with exceptions that rob them of any meaning.
Moreover, instead of providing for penalties or enforcement mechanisms that might
encourage compliance, Joint Applicants proposa callsfor arbitration or Commission
complaint proceedings — aright to which CLECs are already entitled.

Consider what the Joint Applicants could have offered on thisissue. Joint
Applicants could have filed alist of UNEs, services, facilities and interconnection
arrangements not currently offered in lllinois that they are willing to implement in Illinois
immediately after the merger. They could have offered prices. At aminimum, they could

have established prices (or price caps) on important elements, such as shared transport.

They could have made the Illinois commitments consistent with the FCC commitments,

18



the Indiana commitments and Ohio commitments. They could have presented the
proposed commitments in atimely manner.

Instead, Joint Applicants offer proposed conditions on interconnection that are
ambiguous, illusory and that intentionally lead only to more costly and time-consuming
arbitration and litigation. It is not the responsibility of the Commission or Intervenorsto
cure these deficiencies. Joint Applicants made the decision to advocate meaningless
“commitments’ and now must live with that decision. The proposed commitments do

nothing to remedy the anticompetitive effects of the merger.
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I n-Region I nter connection Commitment

The In-Region Interconnection Commitments (l1linois Commitments A and B,
FCC Commitments 8 52) are not even faciadly valid. SBC and Ameritech commit to
provide in Illinois only UNEs, services, facilities or interconnection arrangements that they
voluntarily agree to in other in-region states. Arbitrated provisions are excluded.
However, as the Commission knows, the provisions most valuable to CLECs are naturally
the most contentious.* This commitment thus expressly excludes the most valuable
provisions. In response, SBC/Ameritech argue that they are not legally required to make
arbitrated provisions automatically available. That istrue, but it only highlights a major
flaw underlying the Joint Applicants proposals: They refuse to offer anything of
substance beyond their existing legal obligations. A “commitment” to honor an aready-
existing legal duty is not atrue commitment.

The interconnection commitments are nothing more than a promise to abide by
Sections 251 and 252 of the Telecommunications Act. Section 251 directs ILECs such as
SBC and Ameritech to interconnect and provide unbundled network access to CLECSs.
Section 252 gives CLECstheright to arbitrate these issues. The interconnection
commitments do nothing to eliminate or even streamline costly and time-consuming
arbitration. Instead, the “commitments’ are designed in a manner that will only encourage

more arbitration and litigation. They add nothing to the competitive process.

¥ Gillan DOR (AT&T Ex. 1.2) at 11-12.
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Even if one accepts Joint Applicants premise that the interconnection
commitments are meritorious, they are so riddled with exceptions that they are rendered
useless. The exceptions to the In-Region Interconnection Commitments, for example, are:

Exception No. 1

As noted, this commitment applies only to provisions voluntarily agreed-to by
SBC. If aCLEC wants an arbitrated provision, it must arbitrate that issuein Illinois (asis
the case now).* Given their track record, Joint Applicants cannot plausibly argue now
that they will not routinely arbitrate such requests.

Exception No. 2

No provisions are offered automatically. CLECs must first go through a workshop
or collaborative process to discuss the provisions.*® This process begins either 30 days
after the merger closing date® or 90 days after closing,® depending upon which of Joint
Applicants' inconsistent testimony is to be believed. The collaborative process lasts 60
days.** On Day 120, the Staff is to submit a report to the ICC concerning the collaborative
process. Thus, four months after the merger, no provisions will have been imported into

lllinois. At that point, CLECs can begin negotiating changes to their interconnection

®Tr. at 1859 (Kahan).

¥ Kahan DOR (SBC/Ameritech Ex. 1.3) at 6 (Commitment B).
% Kahan DOR (SBC/Ameritech Ex. 1.3) at 9.

¥ Ex. 6 to Amended Joint App. at 9.

¥ Kahan DOR (SBC/Ameritech Ex. 1.3 at 9.
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agreements.  When negotiations fail, a CLEC’s only recourse is arbitration (asit is

now).*

“©Tr. at 1858 (Kahan).
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Exception No. 3

Under the Proposed FCC Conditions, only provisions in interconnection
agreements that are signed by SBC after the merger closing date are digible to be
“imported” into lllinois .*" The hundreds of interconnection agreements that SBC has
entered into to date are ruled out of bounds by this exception. Joint Applicants claim that
[llinois CLECs will not be affected by this provision because the 1llinois commitments do
include this limitation.”” However, the significant questions have not been answered: Why
are the commitments inconsistent to begin with? And, what assurances do CLECs have
that Joint Applicants will not try to enforce this FCC condition in Illinois?

Exception No. 4

Provisions that are not “technically feasible” in Illinois are excluded. Illinois
CLECs are understandably skeptical of this exception. Shared transport has not been
“technically feasible” according to Ameritech for the past three years (although other
RBOCs and ILECsfound it feasible). Suddenly, shared transport has become technically
feasible 30 days after closing, if the merger is approved. Moreover, technical feasibility
will be “addressed in interconnection negotiations.”* In other words, the issue will be
determined by Joint Applicants, at their sole discretion. 1f CLECs do not like the result,

they can arbitrate. There is no difference between this “commitment” and the status quo.

*! FCC Proposed Conditions ] 52.
*Tr. at 1868-69 (Kahan).

* Ex. 6 to Amended Joint App. at 4.

23



Exception No. 5

Prices are not imported. While this exception appears reasonable on its face, it
crumbled on cross-examination. Ameritech witness Gebhardt made it very clear that
Ameritech has no intention of offering reasonable pricing for shared transport any time
soon, even though there is already a Commission-ordered interim price for shared
transport. Ameritech, however, contends -- conveniently -- that the price is for a shared
trangport that is different than the shared transport it now commitsto offer. Ameritech
knows that CL ECs cannot offer shared transport without a price. It also knows that the
Commission’s TELRIC dockets are enormously complex and lengthy. The Ameritech
TELRIC docket was initiated in August 1996 and a Second Interim Order was issued on
February 17, 1998. The follow-on compliance proceeding (ICC Docket No. 98-0396),
which includes permanent pricing for shared transport, began in June 1998. As Joint
Applicants have stated, the current TELRIC docket “is currently not active.”** However,
Joint Applicants neglected to inform the Commission that the docket is “not active” asa
result of their motion for a general continuance of that proceeding and that this merger
docket was used as a basis for that motion.*

Thus, agreeing to provide a service or facility is but one step on the path to actual
implementation. Ameritech’s failure to honor the interim price for shared transport, its
refusal to offer interim pricing for the “new” shared transport, and its delay tactics in the

current TELRIC pricing docket is not encouraging behavior. It isclear that Joint

“ Joint Applicant June 7 Response to Commission’s June 4 Letter at 13.

% Ameritech Motion for General Continuance { 4, ICC Docket No. 98-0396 (May 3, 1999).
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Applicantsintend to use pricing to ensure themselves indefinite further delay in opening
the lllinois market.

Exception No. 6

The commitment to import provisions from SBC territory is limited by “changesin

applicable law or state or federal requirements.”“°

For example, “if the FCC ultimately
determines that, under TA 96, Joint Applicants are not required to provide shared
transport, Joint Applicants will not continue to provide it.”*" Note that Joint Applicants do
not commit to providing shared transport (or anything else) if an ICC Order goes further
than an FCC Order.

Exception No. 7

Before a provision isimported, the “ source of the term or condition” must be
considered.® There is no evidence as to what this exception means.

Exception No. 8

“Underlying costs’ must be considered before a provision can be imported.*® There
is no evidence indicating how this exception isto be applied. Aswritten, this exception
bars the importation of any provision that SBC/Ameritech unilaterally determinesistoo

costly.

* K ahan DOR (SBC/Ameritech Ex. 1.3) at 7.
" Kahan DOR (SBC/Ameritech Ex. 1.3) at 33.
* Kahan SDOR (SBC/Ameritech Ex. 1.4) at 2.

* Kahan SDOR (SBC/Ameritech Ex. 1.4) at 2.
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Exception No. 9

This in-region interconnection commitment expires after three years® If pricing
for aprovision is delayed for one or two years, the commitment is not extended.> If
electronic ordering systems are not in place for two years (which Joint Applicants admit is
likely), the commitment is not extended. This scenario is not far-fetched; rather, itisa
likely outcome if these commitments are adopted. Ameritech has already indicated that
pricing and ordering systems are not in place now and will not be in place for, in some
cases, up to two years. The Commission should also note that the Bell Atlantic/Nynex
commitments, which have proved to be insufficient, last four years.>* Furthermore, Joint
Applicant witness Dr. Gilbert conceded under cross-examination that the effects of the

merger could be measured for as long as five years.>

Exception No. 10

The Commission’s June 4 letter specifically inquiresinto timetables for the
interconnection commitments. However, there is no “specific timetable” for
implementation of this commitment.> Thus, Joint Applicants are not required to import

any provisions by a date certain.

% K ahan DOR (SBC/Ameritech Ex. 1.3) at 32.
L Tr. at 1906 (Kahan); Tr. at 2074-77, 2126-2128 (Gebhardt).
% BA/Nynex Order 1 232; Id. at Appendix C 1 8.

3 Tr. at 2146-47 (Gilbert).

> Kahan DOR (SBC/Ameritech Ex. 1.3) at 8.
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Exception No. 11

Contrary to the Commission’s June 4 letter , Joint Applicants do not propose any
“penalties’ for failing to comply with the in-region interconnection commitment.
Consequently, not only is this commitment meaningless, it is toothless.

Exception No. 12

If SBC and Ameritech feel the Commission allocates too much of the merger
savings to lllinois consumers, Joint Applicants reserve the right to pull the plug on this
commitment.> This exception is more of an idle threat — if the Commission does not do
SBC/Ameritech’s bidding, Joint Applicants may not go through with the merger. The

Commission should ignore such posturing.

% K ahan DOR (SBC/Ameritech Ex. 1.3) at 11; Tr. at 1865 (Kahan).

%(K ahan DOR ( SBC/Ameritech Ex. 1.3) at 31.
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Out-of-Region | nter connection Commitment (Commitment D)’

Although the In-Region Interconnection is heavily caveatted, the Out-of-Region
Commitment is even worse. Joint Applicants commit that they will have the burden to
show why provisions they obtain out-of-region (as part of the National-Local strategy)
should not be offered in Illinois. How this commitment improves upon the status quo is a
mystery. Today, if AT&T wants a UNE that Bell Atlantic offers but Ameritech does not,
AT&T can request that UNE from Ameritech. After “negotiations’ fail and Ameritech
makesitsfinal refusal, AT&T has aright to arbitrate the issue before the Commission
pursuant to Section 252 of TA 96. Commitment D does not change that scenario at all.

Even if one somehow believes there is a change to the status quo, the Out-of-
Region Commitment is also riddled with limitations and exceptions that rob it of any
meaning.

Exception No. 1

The Federal Commitment applies only to out-of-region provisions Joint Applicants
win through arbitration.® The Illinois Commitment applies to both arbitrated and
negotiated agreements.> Joint Applicants claim that the Illinois Commitment will control
but do not explain the inconsistency and also do not explain how this provision of an FCC
Order could beignored in [llinois. The magnitude of this exception is dwarfed, however,

by the following exception.

*" Interconnection Commitment C is a commitment to make out-of-state interconnection agreements
availablein lllinois. These are already public documents, however, pursuant to Section 251(h)of
the federal Telecommunications Act. Tr. at 1877-78 (Kahan).

% Proposed FCC Conditions ] 51.

% Kahan DOR (SBC/Ameritech Ex. 1.3) at 11.
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Exception No. 2

Most Favored Nation (“MFN”) provisions are excluded. Under the Telecom Act,
carriers are permitted to “pick and choose’ provisions from an ILEC’ s interconnection
agreement with another carrier.®® For example, if SBC/Ameritech enters New York, it
could pick and choose provisions from the scores of interconnection agreements Bell
Atlantic has with other carriers. However, any MFN provisions SBC/Ameritech picks and
chooses from other Bell Atlantic agreements will not be imported into Illinois.

This exception is not pure happenstance; it is an intentional part of the
commitment game Joint Applicants are playing with this Commission. SBC and
Ameritech know that many of the valuable (procompetitive) provisions have already been
won through arbitration by CLECs. As a consequence, Joint Applicants will not have to
arbitrate these issues, will be able to get them out of region through MFN clauses, and
therefore will not be required to make these provisions available in Illinois. 1n addition,
SBC/Ameritech has little incentive to negotiate or arbitrate strong market-opening
provisions that must be then made available in its home regions when the vast bulk of its
revenues will be derived from its own ILEC operations.”®  SBC and Ameritech will not
make these MFN provision available in Illinois even though opting into MFN provisionsis

n62 ;

a“fairly standard CLEC practice that Joint Applicants will no doubt use,”” in part

% 47 U.S.C. § 251(i).
® Gillan DOR (AT&T Ex. 1.2) at 16.

%2 K ahan DOR (SBC/Ameritech Ex. 1.3) at 13.
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because it is a means for “quickly entering into business’ for aCLEC.®*  Finally, itis
important to note the careful distinction Joint Applicants observe between negotiated and
arbitrated agreements and MFN provisions. Most, if not all, interconnection agreements
today contain MFN provisions — including those that are arbitrated and negotiated. For
instance, a CLEC entering New Y ork may have 100 issues in its interconnection
agreement with Bell Atlantic. 1t may arbitrate 10 of those issues, which means that it has
an arbitrated interconnection agreement. However, that arbitrated agreement contains 90
MEN issues. Joint Applicants themselves do not know if the MFN exception appliesin
this commonplace scenario:

Q. What if that arbitrated agreement includes most favored nation
terms, are those terms excluded?

A. | don’'t know, to be honest with you.*

Exception No. 3

Out-of-region provisions are made available in Illinois only to “similarly situated
CLECs.”® The determination of who is and who is not similarly situated is left entirely up
to Joint Applicants.

Exception No. 4

Joint Applicants maintain that CLECs that request provisionsidentical to those

obtained out-of-region by SBC, but with different “volume,” “term” or “area of service

% Kahan SDOR (SBC/Ameritech Ex. 1.4) at 3.

® Tr. at 1882 (Kahan).

% K ahan DOR (SBC/Ameritech Ex. 1.3) at 11.
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commitments” are not similarly situated.®® Thereis absolutely no evidence describing
what this exception means — another limitation solely in the discretion of SBC and
Ameritech.

Exception No. 5

To be similarly situated, a CLEC must agree to the “same terms and conditions
concerning any relevant issues such as signaling requirements and interconnection
arrangements as are in Joint Applicant’'s CLEC' s interconnection agreement.”® Thereis
no evidence as to what this exception means. Furthermore, the decison asto what isa
“relevant issue’ rests entirely with Joint Applicants.

Exception No. 6

Ouit-of-region provisions do not automatically become available to Illinois CLECs
once they are obtained by SBC's NatLoCo CLEC. Instead, CLECs must begin a
negotiation process® Because CLECs already have the right to negotiate these
provisions, this commitment is nothing more than a restatement of the status quo.

Exception No. 7

Out-of-region provisions that are not “technically feasible” in Illinois are excluded.
As discussed above, Ameritech has a history of manipulating baseless claims of technical
infeasibility to its advantage. Again, there are no limits on this exception — it is decided
solely by Joint Applicants; there are no pendlties; and if CLECs don’t like it, they can

arbitrate.

% Joint Applicant Response to Commission’s June 15 Letter at 10.
87 Joint Applicant Response to Commission’s June 15 Letter at 10.

% K ahan DOR (SBC/Ameritech Ex. 1.3) at 11.
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Exception No. 8

“Technical feasibility” and “similarly situated” are dependent upon consideration of
“regulatory, network and market circumstances.” Joint Applicants attorneys should have
afield day with the ambiguity of this exception during negotiations with CLECs and when
these issues are arbitrated. Indeed, Mr. Kahan' s testimony on this exception was revealing
initslack of revelation:

Q. What do you mean by market circumstances?

A.  |don't know.”

In other words, this exception means whatever Joint Applicants attorneys say it
means during negotiation/arbitration.

Exception No. 9

“Technical feasibility” and “similarly situated” are further dependent upon
considerations of “network architecture, OSS, and universal service reform.””® Again, Mr.

Kahan' s testimony hits the nail on the head:

Q. | know what universal service reform is, but how does that apply to this
commitment.
A. | don’t know.™

Exception No. 10

% Tr. at 1884 (Kahan).
70 K ahan DOR (SBC/Ameritech Ex. 1.3) at 11.

™ Tr. at 1884 (Kahan).
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This commitment ends three years after the merger closing date.””  This sunset
provision istoo short for various reasons. Chief among those reasons is the fact that no
progress will be seen from certain interconnection provisions for 1-2 years (e.g., shared
transport). 1f no benefit isrealized until Year 2 and the commitment expiresin Year 3, it
is not much of a commitment.

Exception No. 11

The commitment to import provision into Illinoisis subject to changesin the law.
SBC and Ameritech never explain which law controls nor do they indicate whether they
intend to challenge any law upon which this commitment rests. Joint Applicants also do
not commit to reciprocity; i.e., they do not state that they will continue to make services
and facilities availablein Illinois as long as they continue to receive those services and
facilities themselves out of region, regardless of the state of the law.

Exception No. 12

As with the In-Region Commitment, Joint Applicants “do not propose any
penalties’ or any other enforcement mechanism.”

Exception No. 13

Thereis no established pricing. Prices are to be determined by the TELRIC rules

established in ICC Docket No. 96-0486 (Ameritech TELRIC docket).” As previously

"2 Kahan DOR (SBC/Ameritech Ex. 1.3) at 32.

™ Kahan DOR (SBC/Ameritech Ex. 1.3) at 11.

™ Kahan DOR (SBC/Ameritech Ex. 1.3) at 11.
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discussed, Ameritech has continued the current TELRIC proceeding, using this merger as
ajudtification for its motion.

Exception No. 14

Finally, CLECs cannot import interconnection agreement terms and conditions
without regard to “context, source or implication.”” To the extent that the 13 exceptions
listed above do not wipe out any attempt to import new interconnection provisions into

Illinais, this last catchall exception does the job.

In short, by the time Joint Applicants finish applying their exceptions and escape
clauses, there is nothing of substance left of this commitment. Not surprisingly, Mr.
Kahan was unable to identify asingle UNE, service, facility or interconnection
arrangement that would make it through the maze of exceptions and be imported into
lllinois.®  The interconnection commitments, both in llinois and at the FCC, are wholly
unresponsive to the Commission’s June 14 letter. They aso flunk the four-factor test
AT&T proposes because they are: (1) illusory; (2) robbed of any meaning by their
numerous exceptions; (3) without value and are designed to maintain the status quo; and

(4) not enforceable.

Shared Transport
3. The manner, necessary actions and timetable by which the Joint Applicants
would provide “ Shared Transport” as recommended by the Commission Staff

> Kahan DOR (SBC/Ameritech Ex. 1.3) at 12.

®Tr. at 1877 (Kahan).



in this proceeding. Further, until the “Illinois version” of Shared Transport is
offered, when the Commission can expect the implementation of Shared
Transport in the same manner as SBC has provided in Texas, and the manner,
necessary actions and timetable by which thiswill be accomplished; and

Unbundling
6. Provision of local switching in a commercially feasible manner, including
customized routing of operator services and directory assistance.

The Commission’s concerns in Questions 3 and 6 arise from Ameritech’ s adamant
refusal for the past three years to provide Shared Transport and Unbundled Local
Switching, despite the FCC’s and this Commission’ s repeated orders to do so. ”’
Ameritech’s refusal to provide Shared Transport and Unbundled Local Switching has
amounted to arefusal to provide the UNE Platform.” Given Ameritech’s track record on
these issues, the Commission reasonably expected Joint Applicants to make afirm and

unqualified commitment to provide Shared Transport and Unbundled Local Switching.

Joint Applicants responded with a“new” proposal - - offering “interim” and “long-term”

" The unbundled network elements (UNES) of Shared Transport — also referred to as Common
Transport — and Local Switching are essential components of the “UNE Platform” or combination
of unbundled network elements provided for in AT& T's Commission-approved Interconnection
Agreement with Ameritech. Quite smply, Shared Transport is an unbundled network el ement
consisting of the same interoffice transport facilities used by Ameritech to transport the calls made
by its own local exchange customers. As such, Shared Transport is a common interoffice
transmission path between Ameritech switches. Competitive local exchange carriers (“CLECS")
can use the Shared Transport UNE in conjunction with the Unbundled Local Switching element to
transport local calls dialed by the Local Switching element to their destination over Ameritech’s
Shared Transport network. See further discussion of Shared Transport in Direct Testimony on
Re-Hearing of Steven Turner, AT& T Exhibit 6.0, at pages 3-4.

8 The Platform is a combination of network elements that permits a CLEC to offer a full range of
telecommunications services to end users and other carriers. The Platform consists of the Network
Interface Device, Unbundled Loop, Local Switching, Shared (i.e., Common) Transport, Signaling
and Call-Related Databases, Tandem Switching and Ameritech-provided Operator Services and
Directory Assistance. At the option of the requesting CLEC, the Platform may exclude Operator
Services and Directory Assistance.
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versions of Shared Transport.” Given Ameritech’s history, however, its interim offer is
operationally meaningless and even the “long term” solution will not be usable until the
necessary OSS systems to support it are specified and operation. Moreover, Joint
Applicants continue to couch their proposal in carefully worded caveats reminiscent of the
semantics games and legal maneuvering that have long characterized Ameritech’s conduct
with these issues. In short, Ameritech should be actually to provide shared transport, but
Joint Applicants should not be rewarded for promising to meet their obligations through
approval of the merger®

A. Ameritech’sLong History of Refusing to Provide Shared Transport

Ameritech’slong history of refusing to provide Shared Transport and its flouting
of Commission and FCC Ordersis al too familiar. AT&T will not (and need not) repeat
that troubling conduct here® Suffice it to say, the FCC has ordered Ameritech to provide
Shared Transport both in its First Report and Order dated August 8, 1996, and in its Third

Order on Reconsideration dated August 17, 1997. This Commission also ordered

7 Joint Applicants now offer to implement in Illinois “aform” of Shared Transport within 30 days
of the merger closing date. They refer to this as the “interim solution.” 1n addition, within one
year of the merger closing, Joint Applicants will implement and offer in Illinois the same version of
Shared Transport, involving the use of Advanced Intelligent Network (“AIN”), as SBC has
implemented in Texas. They refer to this as the “long-term” solution. See Direct Testimony on
Reopening of Terry Appenzeller, SBC/Ameritech Exhibit 12.0, at pages 4-12.

% Staff indicated that Joint Applicants had been responsive to the Commission’s concerns
regarding shared transport (with some exceptions), but Staff witness Gasparin acknowledged that
he had not taken pricing, OSS systems or the impact of the (inconsistent) FCC shared transport
commitment into account. Tr. at 2627-2629.

8 For asummary of Ameritech’s longstanding refusal to provide Shared Transport, AT& T refers

the Commission to the Direct Testimony of Bruce Bennett, AT& T Exhibit 2.0, at pages 5-24; and
Direct Testimony on Reopening of Steven Turner, AT& T Exhibit 6.0, at pages 4-8.
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Ameritech to provide FCC-defined Shared Transport in its Order dated February 17, 1998
in ICC Docket Nos. 96-0486/0569. To this day, Ameritech stands aone among all
RBOCs in refusing to honor its legal obligations with regard to Shared Transport.

The basis for Ameritech’s recalcitrance is obvious. With Shared Transport,
CLECs can utilize Ameritech’s common transport network between an Ameritech tandem
and an Ameritech end office. Without the ability to share the interoffice transport facilities
that are already in place, CLECs would need to build or purchase dedicated interoffice
transport facilities, which essentially parallel or duplicate the existing facilities of the
incumbent in order to provide call routing for their local service customers. Thiswould be
prohibitively expensive and wholly unnecessary, since the existing facilities have sufficient
capacity to transport current traffic volumes.

Joint Applicants' response to Questions 3 and 6 provides no solace that Ameritech
has reformed its ways. For example, in his pre-filed testimony and under cross-
examination, Mr. Appenzeller couched his discussion of Ameritech’s Shared Transport
proposal in carefully chosen words: “Although | am not a lawyer, | understand that
Ameritech currently has no legal obligation to provide Shared Transport.”®? Mr.
Appenzeller admitted using the word “currently” to refer to the fact that Shared
Transport, indeed al UNEs, are under review in the FCC Remand Proceeding.*® What
Mr. Appenzeller carefully omitted from his discussion is that for the period beginning in

August of 1996, Ameritech did have a clear legal obligation to provide Shared Transport,

% Appenzeller DOR (SBC/Ameritech Ex. 12.0) at 4; Tr. at 2369-70.

8 Tr. at 2369 (Appenzeller).

37



but it smply refused to do so while litigating the issue repeatedly before the FCC, this and

other state commissions, and in the federal courts.

Trueto form as well isthe caveat Mr. Appenzeller attaches to the current *rock-
solid” promise to provide Shared Transport: “Joint Applicants commitmentsin this regard
are subject to their being found to have alegal obligation to provide Shared Transport as a
UNE in the FCC’'s UNE Remand Proceeding and thereafter.”®* In other words, Joint
Applicants’ “commitment” will evaporate if and when it can be avoided through further
resort to the legal process.® Moreover, by the logic Ameritech has used for the past two
years, even if it loses the issue before the FCC, it would nonetheless not consider itself

legally obligated to provide shared transport while it exercised its “legal rights’ on appedl.

Indeed, Mr. Appenzeller could not even avoid waffling on whether Ameritech
could implement its “interim” solution absent the merger with SBC. After first avoiding a
straightforward answer to this question in a data request, Ameritech finally admitted in a
follow-up response (sponsored by Mr. Appenzeller) that “from a purely technica and
operational perspective, it could implement both the interim and long-term versions of
shared transport described by Mr. Appenzeller absent the merger.”®® Under cross-
examination, however, Mr. Appenzeller flip-flopped again and effectively rejected his

discovery response that Ameritech could indeed provide shared transport absent the

¥ Appenzeller DOR (SBC/Ameritech 12.0) at 4; Tr. at 2369-70.
® Tr. at 2369-70.

% Compare AT&T Cross Ex. D (Ameritech Response to AT& T Data Request 1-5) with AT& T
Cross Ex. E (Ameritech Response to AT& T Data Request 2-2).
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merger.®” Mr. Appenzeller's coy testimony is typical of Ameritech’s historical positioning

on Shared Transport.

Moreover, it is startling that Mr. Appenzeller would claim that no CLEC has
requested Unbundled Local Switching.® Again, Ameritech is persisting in playing a
semantics game. For Ameritech, “unbundled” means * physically separate,” but that is an
argument that has been rgjected by the FCC, by this Commission, and now by the
Supreme Court.*® The fact isthat AT& T and other CLECs have requested Local
Switching as part of the UNE Platform, only to confirm through rejected orders that
Ameritech will not provideit. For Ameritech to persist in such misleading assertions at
this juncture calls into question the bonafides of what they are proposing to the
Commission in this docket. This Commission must ask itself: “Can Ameritech be
trusted?’

B. The“Interim” Solution isUselessin Today’s Circumstances.

Although, as explained below, Joint Applicants’ so-called interim solution is
uselessin today’ s circumstances, it should first be noted that this “solution” is the exact

same proposal that AT& T made to Ameritech nearly two years ago.*® Indeed, AT&T and

¥ Tr. at 2372-82.

% Appenzeller DOR (SBC/Ameritech Ex. 12.0) at 13.

¥ |owa UtilitiesBoard, __ U.S._, 119 S. Ct. 721 (1999). Ameritechisin fact the only
incumbent LEC that has made the ludicrous claim that Shared Transport cannot be unbundled
because it cannot be physically separated from Unbundled Local Switching. However, Ameritech
has never stated that it would not offer Unbundled Local Switching even though it cannot be
separated from unbundled Signaling.

© See Turner DOR (AT&T Ex. 6.0) at 9.
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Appenzeller’ s testimony and AT& T devised a proposal — dubbed “Rough Justice” — that

was identical to Ameritech’s current “interim solution.” Ameritech in fact included that

Michigan.™* Equally outrageousis Ameritech’s testimony that despite all the so-called

over the past three years, it now can (miraculously) implement interim Shared Transport in
no morethan 30 days. Clearly, Ameritech could have implemented this solution nearly

two years ago. Instead, it chose to manipulate the legal process, at great expense and loss

Ameritech’s “interim solution” merely confirms that it has been playing a series of

semantics games with the Commission and with CLECs over Shared Transport.

associated not with Shared Transport but with implementing the Unbundled Local

Switching element. As Mr. Turner testified, in 1996, Southwestern Bell in negotiating

Transport (i.e.
Transport was not an issue between AT& T and Southwestern Bell. It was not until the

middle of 1997 that Southwestern Bell notified AT&T that it would require the

See
No. 97-137, Application of Ameritech Michigan Pursuant to Section 271 of the
Telecommunications Act of 1996 to Provide In-Region, InterLATA Servicesin Michigan.
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associated with the Unbundled Local Switching (not Shared Transport) element.® In
short, the AIN “solution” has absolutely nothing to do with the Shared Transport
unbundled element. Ameritech’s eleventh-hour offer of the AIN solution as the permanent
means to provide access to the Shared Transport element is smply its effort to “spin” once

again why it has not provided access to this unbundled element up to this point.**

Finally, the “interim solution,” which AT& T developed two years ago, isin fact
not usable in today’ s circumstances. That is, making Shared Transport or the Platform
available in the abstract is meaningless. Without the ability to order the UNE Platform
electronically, it might as well not be available at all from the standpoint of a CLEC
desiring to serve mass-market customers.®®> At the same time, as discussed further below,
Joint Applicants are saying it will be months before they will have settled on the ordering
and other OSS systems that they will implement in the wake of the merger — and these are
the systems to which CLECs will have to design and build their systemsin order to be able
to pass orders electronically to the ILEC. In effect, then, Joint Applicants are proposing

that CLECs develop complicated and costly systems that are temporary and that would

% Tr. at 2384-85.
% See Turner DOR (AT& T Ex. 6.0) at 9-10.

% There are two other points that should be noted relative to Ameritech’s proposal of the AIN
solution. First, AIN is not the only solution available for solving the three problems discussed in
this paragraph. Bell Atlantic, for instance, used a non-AlIN solution to handle the recording
problems associated with Unbundled Local Switching. The point isthat if Ameritech spent less
time fighting these issues and more time resolving them, thisindustry would not still be at least
another two years away from having access to the Platform in Illinois. Second, Mr. Hopfinger
discusses in his testimony the amount of time and money that SBC has spent in implementing AIN
initsterritory. However, AIN isused for many other functions than just solving the recording and
customized routing issues described above. In fact, Mr. Hopfinger’s admission that SBC started
the implementation of AIN over five years ago confirmsthis. 1d. at 10.
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soon have to be replaced when the permanent systems become available. 1t makes no
sense for CLECs to undertake the costly and time-consuming development efforts to

their systemsin advance of knowing what a post-merger entity’ s long-term systems

[linois anyway, the only prudent course of action for CLECs in Illinais, if the merger were

approved, would be to develop interfaces to Southwestern Bell’s systems.  In sum, Joint

C. Joint Applicants “Long-Term” Solution is Dependent upon Successful
Resolution of Myriad Systems Problems.

Shared Transport long ago. Because of its refusal to do so, the critical issues today with

the Joint Applicants “long-term” solution involve the necessary OSS and other systems

order to support the ordering of the Platform. Unless the UNE Platform can be ordered
efficiently and reliably (and electronically), it cannot be used by CLECs to serve mass
i.e., it might aswell not be “available” at all.

i.e., a parity with the ILEC’'s) and reliable

serviceis avery large and resource-intensive undertaking for all concerned. SBC witness

Mr. Viveros has proposed a timetable that requires two years to collaboratively implement

95

% To date, AT& T has invested tens of millions of dollars and more than two years of effort and

properly interfaced with Southwestern Bell’s systems. Turner DOR (AT&T Ex. 6.0) at 11.



system interfaces between the Ameritech/SBC combined entity and CLECs. That estimate
isnot inconsistent with AT& T’ s experience in attempting to establish system interfaces
with Southwestern Bell in Texas.”” The problem hereis that we are practically at “ground
zero” because Ameritech has not offered the UNE Platform. Consequently, in the absence
of a“product” offering and specifications for the ILEC’ s systems for ordering and
provisioning, etc., that product, it is not possible for CLECs to develop their systems.

Developing system interfaces to Ameritech’s existing systems would, in the
circumstances, be counterproductive and only delay the availability of workable OSS for
the UNE Platform in the Ameritech region. We are already three years into implementing
the federal Act and yet the Joint Applicants’ proposal to this Commission is that they are
two more years away from having systems interfaces available for CLECs to interconnect
with. Clearly, Ameritech has not demonstrated a track record of establishing the work
effort necessary to enable CLECsto electronically bond with its systems. Moreover, Mr.
Viverosindicated in histestimony that Southwestern Bell has a pattern of integrating its
acquisitions into Southwestern Bell’ s systems environment,” such that, if the merger were
concluded, the de facto systems interface would be to Southwestern Bell’ s systems.

As noted above, AT& T and other CLECs have adready invested two yearsin

developing their interfaces to the Southwestern Bell systems. Consequently, if this merger

1d. at 14.

% See Viveros SDOR (SBC/Ameritech Ex. 7.3) at 3 where he states: “SBC will continue to
enhance and evolve its systems capabilities for retail and wholesale alike, across all operating
territories, including Illinoisif this merger is approved.” Clearly, it is Southwestern Bell’s
intention to integrate its system environments across all of its territories making Mr. Viveros' offer
for developing interfaces to Ameritech’s existing systems moot.
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were permitted to be consummated, it would only be prudent to leverage thiswork in
[llinois. In Texas, there have been arbitrations and lengthy collaborative processes that
largely dealt with system interface issues. Various CLECs, including AT&T, have
developed systems that are interoperable with the SBC systems, software, and business
rules. Thereis no reason to reinvent the wheel in 1llincis.*® Since several CLECs are near
entering the market in Texas with a product offering using the UNE-Platform, if the
merger were to go forward, the same systems interfaces should be available in Illinois
under the same terms and conditions and SBC/Ameritech must alow CLECs to use their
same systems to preorder, order, provision, bill and maintain the UNE-Platform in the
Ameritech states asis donein Texas.

Moreover, given that Mr. Viveros has indicated that Southwestern Bell will
eventually implement its systemsin Illinois anyway, the only prudent course of action
would be for CLECsiin Illinois to develop interfaces to Southwestern Bell’ s systems under
the scenario in which the merger is completed. Further, it is vital for Southwestern Bell to
have its systems that are interconnected with CLEC systems integrated into Ameritech’s
systems in a definitive period of time. If not, CLECs may build the interface to
Southwestern Bell’ s systems but not have flow-through capability into Ameritech’s region
due to Southwestern Bell not completing its own integration with Ameritech. Specificaly,
the Southwestern Bell systems that the CLECs will develop interfaces for must be able to

interface with Ameritech’s provisioning, maintenance, and billing systems in the Ameritech

% But that is precisely what Ameritech favors. Being solely responsible for the three-year delay
in providing the Platform and OSS, Ameritech now argues against leveraging in Illinois work and
knowledge that SBC, AT& T, and other CLECs gained in Texas. See Appenzeller ROR
(SBC/Ameritech Ex. 12.1) at 10. Thisis nothing more than another wasteful delaying tactic of
Ameritech.



territory so that orders/requests that are sent electronically to the Southwestern Bell
systems are properly implemented in the Ameritech provisioning and maintenance
systems.'®

Finaly, for the Joint Applicants “long-term” solution to have any viability, indeed
legitimacy, it would be critical that an independent, technically-skilled third party be
engaged to design the testing and monitoring of the OSS.*®* There are many systems that
Ameritech uses to provision its switches, ensure that |oops have continuity to a customer’s
location, perform maintenance on the various components of its network, maintain
information on its network and customers, and the like. These are often referred to as
back-office systems. When CLECs develop their interface into the Southwestern Bell
gateway systems — systems that permit many different CLECs to interconnect with
Southwestern Bell and the subtending back-office systems — there is still a need to ensure
that orders and requests flow from these gateways into the actual Ameritech systems that
perform the work or hold the information. As such, despite the fact that system interfaces
developed by Southwestern Bell in Texas will aready be in use, there will still be a need to
test the flow-through of orders into Ameritech’s back-office systems and ensure that the
system interfaces are capable of handling the types and volumes of orders that would be
anticipated. The OSS test must be end-to-end, and thoroughly test pre-ordering,

ordering, provisioning, maintenance and repair, and billing, including the integration of

1% Turner DOR (AT&T Ex. 6.0) at 16-17.

1%L Staff indicated that third-party OSS testing was not necessary. However Staff witness
McClerren indicated that the Commission has used consultants many times in the past and aso
indicated that he was unaware that 13 of the 14 states that have considered this issue have ordered
third-party OSS testing. (Tr. at 2594-2622.
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pre-ordering and ordering. The FCC’s orders have required proof of access to these

functions, al of which are imperative for full-scale commercia operation by competitors.

should be required over multiple days. Stress testing should occur at commercial

volumes, as determined by the expected future demand in a competitive local market.

more of its territories into a single systems environment. Importantly, independent third-

party testing can expedite the identification and resolution of problems with

can otherwise arise.1®

proposal to offer “interim” and “long-term” versions of the Platform must be viewed for

what itis. A belated and disingenuous attempt to pacify the Commission in an effort to

approve the merger in part based on Ameritech’s promise to stop violating its legal

obligations. Certainly, however, there is nothing in Ameritech’ s three-year campaign of

merger promises.

Moreover, even under the most favorable light, Joint Applicants’ “commitment” to

The third-party test plan advocated by AT& T ismodeled in part after the New Y ork third-party
OSS test, which despite certain shortcomings is neverthel ess superior to the Texas OSS test. Key



pro-competitive benefit. Their proposal is nothing more than a stop-gap pending the FCC
issues adecison in the . If the FCC re-affirms the need for

transport and local switching as unbundled network elements, then Joint Applicants will be

benefit. If, on the other hand, the FCC finds that either “local switching or transport is not
aUNE nationally or in specific geographic areas’ (1 41), then the “commitment” vanishes

id.). And asaresult of Ameritech’s stonewalling, the OSS systems necessary to order

Consequently, Joint Applicants Shared Transport commitment in Illinois and at the FCC

(Condition V1I1) is, from a practical standpoint, meaningless. Ameritech long ago should

was frivolous, and indeed in defiance of binding orders by federal courts, and numerous

regulatory bodies, including the FCC and this Commission. The Commission should

issue into a merger-supporting condition.

processes. (June4, 1999 L etter.)
to-application OSS interfaces which support pre-ordering, ordering,
provisioning, maintenance, repair and billing of resold services, unbundled

graphical user interfaces. Alternatively, when would Ameritech Illinois offer
CLECsdirect accessto itsservice order processing systems? (June 4, 1999,




In their testimony purporting to respond to these questions, Joint Applicants

to CLECsin lllinoisin athree-phase process to be completed, at best, two years from
merger closing.  That two year period is wholly contingent on the assumption the three-

phase process result in any disputes.’®

announced similar commitments at the FCC. There, Joint Applicants proposed two three-

phase collaborative processes for development of (1) “uniform” application to application

as well as aregion-wide change management process (to be negotiated within 12 months
of merger closing). They also proposed a third three-phase collaborative with respect to

options for pre-ordering components used to provide xDSL and other advanced services.

OSS collaborative in Illinois,'®
meeting between SBC/Ameritech and the CLECS). In the federal collaboratives, Phase |

is limited to one month, as opposed to two monthsin Illinois. At the end of that one

1% Viveros DOR (SBC/Ameritech Ex. 7.2) at 4-6.

Viveros DOR (SBC/Ameritech Ex. 7.2) at 4-6.

105

1% Under the FCC proposed conditions, the three-phase process in regard to development of

merger closing. (Proposed FCC Conditions 1 11.) The FCC three-phase process in regard to
development of uniform business rules would begin after completion of Phase Il of the interfaces

197 Proposed FCC Conditions 11 11(b), 14(b), 16(c)(2).
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month, if agreement is not reached by the parties, SBC/Ameritech must then immediately
notify the Chief of the Common Carrier Bureau and submit to him a copy of
SBC/Ameritech’s plan and list of the remaining issues.'® The Chief must then issue an
order directing SBC to implement its plan, or submit the matter to arbitration.

Based on the apparent similarities and overlap between the Illinois and FCC OSS
conditions, by its July 9, 1999 letter, the Commission sought additional information
regarding how these commitments work, asking SBC/Ameritech to provide the following
information:

In Section 111 of SBC/Ameritech’sJuly 1 FCC Ex Partefiling,

SBC/Ameritech have committed to the FCC to implement an OSS Process

I mprovement Plan (the*FCC OSS plan”). This 3 phase FCC OSSplan

seemsto closaly mirror the commitmentsreflected in SBC/Ameritech’s

testimony on reopening. Further, the FCC OSS plan callsfor a“single

wor kshop” to work collaboratively with CLECs under the ultimate direction

of the Chief of the Commission Carrier Bureau of the FCC. If the FCC were

to adopt the voluntary commitments of SBC/Ameritech, how would the FCC

OSS plan overlap with the proposal put forth herein Illinois? If the FCC

wer e to adopt the voluntary commitments of SBC/Ameritech, do

SBC/Ameritech envision that the FCC OSS plan is controlling over Illinoisor

takes the place of the commitmentsreflected in their testimony on

reopening? Please explain.

What Joint Applicants have provided in response to the Commission’s request for
specific and detailed information are vague and indefinite promises about OSS. Those
promises are devoid of substance about what Joint Applicants' future OSS proposals will

actually contain, however. The Commission, as aresult, still has no ideawhat system

changes and OSS enhancements Joint Applicants will actually make, much less even

108 |d.
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propose to make, in Illinois. Joint Applicants offer only future promises to discuss and

The cross-examination of Mr. Viveros, SBC's OSS witness, only served to

highlight the vagueness of Joint Applicants's OSS “commitment.” Mr. Viveros conceded

and graphical user interfaces subsumed their Illinois OSS commitments. (Tr. 2171.)

When asked whether Joint Applicants's commitment to deploy “uniform” application-to-

SBC/Ameritech’ s region, Mr. Viveros coyly answered “not necessarily.” (Tr. 2157.)

When asked whether that meant that SBC/Ameritech would deploy, at the very least, the

ordering and ordering UNEs — Mr. Viveros again would not commit, answering not

necessarily. (Tr. 2158.) When asked whether, the commitment to implement “uniform”

same, Mr. Viveros again carefully hedged his answer, repeating “ not necessarily.” (Tr.
2158.)
What the Commission should take from these non-answers is that Joint

Applicants s OSS commitments do “not necessarily” amount to anything. Mr. Viveros

defining what they have, or have not, committed to in relation to developing and

1% At the FCC SBC/Ameritech committed that within 14 months after the merger closing, Joint

ordering xXDSL and other advance service components. True to form, Mr. Viveros could not state
what EDI enhancements he would make for pre-ordering, XDSL and other advanced services.
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deploying new OSS interfacesin Illinois. Indeed, there is nothing on the record to indicate
that Joint Applicants have committed to changing the status quo in any way in regard to
Ameritech’s OSS systems.

Joint Applicants attempt to blame the vagueness of their OSS commitments on
their aleged inability to conduct post-merger planning. (SBC/Ameritech Ex. 7.2, p. 2.)
The Commission should lend little credence to this self-imposed excuse, however. Indeed,
the record established that while SBC/Ameritech were negotiating their OSS commitments
at the FCC — and before their testimony was filed in the Illinois reopening case — not less
than three meetings have taken place between SBC and Ameritech personnel regarding
Ameritech’s OSS systems. (Cross Ex. B; Tr. 2165-2168.) SBC’'s OSS witness Mr.
Viveros was present at those meetings and admitted that he used them to attain “a much
better understanding of what systems Ameritech currently offersits CLEC customers.”
(Tr. 2167-68.) When asked what he intends to do with that information, Mr. Viveros
indicated that it would “assist” him “eventually in working through plans to integrate the
systems of Ameritech and SBC.” (Tr. 2168-69.)

These facts beg the question why SBC waited to the last minute before attempting
to learn more about Ameritech’s OSS systems? The answer is simple: thislack of
information gave SBC an excuse when asked about their plans to deploy OSS systems
post-merger. The Commission should reject SBC' s attempt to manipulate the record and
maintain “plausible deniability” with respect to their OSS “commitments.”

Not only are Joint Applicants OSS promises vague, they areillusory. They are

based on the wholly unrealistic presumption that in just two months (one month under the
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Proposed FCC Conditions) SBC/Ameritech can come to an amicable agreement with

corresponding business rules. Any dispute between Ameritech and the CLECs

automatically triggers (under their proposal) an open-ended arbitration process that would

rules that CLECs and Joint Applicants may have agreed on in the collaborative.

Joint Applicants' s schedule, open-ended asiit is, for developing and deploying OSS

them from ever being achieved. The two-year timeframe — including the 18 month

deployment and development Phase 111 —isitself istoo long. Infact, in Ohio Joint

within six months of merger closing. (Ohio Stipulation and Recommendation, Section

IV.A.3 (* SBC/Ameritech further agree to implement such improvements to Ameritech

given no excuse why it should take them so long to implement such OSS improvementsin

[llinois.

if and only if all of

within one or two months in all aspects of whatever implementation plans proposed by

Joint Applicants. If all CLECs do not so acquiesce, the plan is subject to arbitration that is

application-to-application interfaces. Obvioudy, SBC has a strong incentive, and absolute
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unilateral ability, to take a“take it or arbitrate it” position and thereby force these federal
and state collaboratives to submission or the delays of arbitration.

The schedule is as grosdy unfair to CLECs asit isunrealistic. In Phasel, Joint
Applicants are given five months to develop a proposal for deploying application-to-
application OSS interfaces. It is unclear why Joint Applicants need five months since they
have already begun meetings regarding those interfaces. At the FCC they have committed
“no later than merger closing” to provide the FCC an OSS Process Improvement Plan
identifying “the OSS changes that are needed to implement SBC/Ameritech’s OSS
commitments.” (FCC Conditions, 18.) In fact, in Ohio Joint Applicants have committed
to develop and present al post-merger OSS changes within 60 days of the merger closing.
(Ohio Stipulation and Recommendation, Section IV.A.3.) Since Joint Applicants have
committed to implementing “uniform” interfaces and business rules throughout their 13-
state region, it is safe to assume that the plans they share in Ohio in two months will be
substantially similar to the plans they will share with the FCC and Illinois within 5 months
of the merger closing.

CLECs, on the other hand, are allowed only 2 monthsin the Illinois Phase Il to
review al the details of Joint Applicants proposalsin regard to: (1) changesin OSS
interfaces (2) business rules regarding those interfaces (3) a change management process
regarding those interfaces and (4) the schedule for deployment of those interfaces and
business rules. Two monthsis far too short for meaningful CLEC analysis of Joint
Applicants's proposed plans, much less for CLECs and Joint Applicants to discuss
potential solutions to open issues that might arise in those collaboratives. In fact, the

[llinois CLECs have engaged in negotiations pertaining to the implementation of EDI
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version 7.0 for more than a year with Ameritech, and have been discussing the
implementation of EDI 10.0 since November of 1998. Joint Applicants admit that “[t]he
collaborative process in Texas lasted approximately nine months.” (SBC/Ameritech Ex.
10.0, p. 6.) In Cdifornia, the collaborative process took approximately seven months to
cometo aconclusion. (Tr.2178-79.) And neither of those collaboratives concerned
wholesale changes in the underlying BOC’ s OSS interfaces and business rules.

The consequence of not accepting Joint Applicants's proposed plan in full within
two months, on the other hand, is adelay in the deployment of OSS interfaces and
business rules through an arbitration process which is unbounded in duration. The
indefinite nature of this process could easily extend for many months or even (with
possible appeals) years — well past the 3-year sunset date on which the FCC conditions
cease to be effective and binding on Joint Applicants.

Whét is clear, however, is that based on their Illinois and FCC commitments, Joint
Applicants can unilaterally force the process to arbitration and then refuse to do any work
on the development or deployment of OSS interfaces until they have received the
arbitrator’s decision on al mattersin dispute. Thus, even if the CLECs and Joint
Applicants were to come to agreement on some, but not all, OSS issues, Joint Applicants
could refuse to implement even those OSS enhancements/changes until the arbitration was
complete. Taken together, the facts demonstrate that this shotgun collaborative will give
CLECslittle ability to stop SBC from taking a “take it or arbitrate it” stance in those FCC
and Illinais collaboratives.

But beyond their vague and misleading nature, Joint Applicants' s “promises’ in

relation to OSS have become downright incomprehensible based on the substantially



similar “promises’ Joint Applicants have also made at the FCC concerning OSS
deployment. While Joint Applicants readily agree that their Illinois OSS commitments are
subsumed within the FCC OSS commitment to implement “uniform” interfaces and
business rules (Tr. 2172), and that the FCC and Illinois OSS collaboratives will address
identical issues during smilar timeframes, Joint Applicants offer no explanation regarding
how these two commitments, or how these overlapping collaboratives, would possibly
function.

Most fundamentally, Joint Applicants fail to explain what would happen if the FCC
collaborative and the Illinois collaborative — or, more likely, the arbitration decisions
resulting therefrom — result in differing conclusions. For example, what happensif the
FCC and Illinois collaboratives come to differing results regarding OSS improvements,
business rules, or a change management process? If the FCC collaborative is already in
arbitration when the Illinois two-month collaborative comes to a voluntary agreement,
does alater differing FCC arbitration ruling negate the voluntary Illinois agreement? How
can Joint Applicants comply with their commitment to implement uniform interfaces and
business rules throughout their 13-state region, while at the same they are pursuing
separate agreementsin lllinois regarding OSS enhancements and interfaces? While Joint
Applicants admit that there is a“potential” for inconsistent results, Joint Applicants offer
vague and unenforceable suggestions of a*“coming together” of regulatory entities to
“agree on some sort of single adhesive process, rather than manage these processes
independent of one another.” (Tr. 2184-85.) Joint Applicants fail to explain how this

unprecedented convergence would take place. These are the very kinds of questions the
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Commission posed in its July 9"
proposa put forth in Illinois’), yet Joint Applicants have failed to provide a response.

In fact, the FCC and the ICC are not the only entities that affect Joint Applicants's

commitmentsin Ohio. While at the FCC and in Illinois Joint Applicants have committed

to deploying OSS interfaces in 24 months, with a collaborative beginning five months after

from the merger within six months of the merger closing, with a collaborative beginning 2

months after the merger closes. (Ohio Stipulation and Recommendation, Section IV.A.3.)

sametimeit isfirst sitting down in the FCC and Illinois collaboratives to discuss deploying

“uniform” application-to-application interfaces and business rules. And there is no specific

implement OSS changes. Therefore, it islikely that whatever OSS changes Joint

Applicants begin to implement in Ohio will become SBC/Ameritech’s “take it or arbitrate

litany, it islikely that Joint Applicants will attempt to force Illinois CLECs to accept the

results of the preceding Ohio and/or FCC collaboratives.

or around the sametime: (1) Three collaboratives at the FCC dealing with “uniform”

interfaces, business rules, and access to XDSL systems; (2) Three collaboratives in Illinois,

and liquidated damages; and a third with interconnection; (3) Two collaboratives in Ohio,



one dealing with OSS interface changes and the other dealing with performance measures
and remedies. Since all these collaboratives take place concurrently and deal with the
same issues, it would be difficult enough for entities the size of AT& T, MCI and Sprint to
be able to staff and juggle them effectively; certainly smaller Illinois CLECs will have even
less ability to do so. And the state commissions and FCC have similar staffing and
financial constraints. These overlapping collaboratives raise the likelihood of a
“collaborative train wreck” which would make an open-ended arbitration all the more
likely.

In short, Joint Applicants all-purpose answer to OSS issuesisto place themin
collaborative processes, but it is clear that that is Simply a device to avoid having to
commit to any substantive plan for OSS harmonization and improvement in the process of
getting this merger approved. And given the overall three-year time frame in which OSS
“commitments’ will be in effect, there is a strong potentia that they will never come about
in thefirst instance. If the Commission looks behind all the paper promises of future
proposals and processes, it will find no OSS improvements are specified at all, much less
improvements that are enforceable or that a CLEC could use to develop a business plan
for market entry.

11. The manner, necessary actions and timetable by which the Joint Applicants
would incor por ate incident-based, liquidated damages provisionsinto
inter connection agreementsin Illinois.

13. The manner, necessary actions and timetable by which the Joint Applicants
would create detailed performance monitoring reports to compare the
provision of the following services to CLECs with internal performance

standards. network performance, Operations Support Systems (OSS) and
customer (i.e. CLEC) service.
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In response to these questions, Joint Applicants have promised, within 300 days of
merger closing, to make available in Illinois 79 of the 122 agreed to Texas performance
measures and benchmarks. (SBC/Ameritech Ex. 10.0, p. 7.) Joint Applicants could not
list the 79 measures/benchmarks that they intend to implement in Illinois, except to say
that 36 of those 79 will include the measures/benchmarks agreed to at the FCC. In
addition, Joint Applicants agreed to enter into a collaborative, to begin within 90 days of
merger closing, to discuss which of the remaining 122 Texas measurements/benchmarks to
implement in Illinois. (SBC/Ameritech Ex. 10.0, pp. 3-7.) If adispute arosein that
collaborative, Joint Applicants proposed that the dispute be handled by arbitration.
Assuming no dispute arose, Joint Applicants promised to implement, within 210 days of
merger closing, those standards/benchmarks that were agreed to in the collaborative and
which Joint Applicants believe are “technically and economically feasible” to implement in
lHlinois. (SBC/Ameritech Ex. 10.0, p. 6.) Joint Applicants failed to state which of the 122
Texas measurements/benchmarks, if any, they believe are technically and economically
feasblein Illinais.

Finally, Joint Applicants promised to make available to Illinois CLECs the Texas
liquidated damage plan concerning those standards/benchmarks that are adopted in
llinois, except that the state-wide annual cap would be reduced from $120 million in

Texas to $90 million in 1llincis™® (SBC/Ameritech Ex. 10.1 (the Texas liquidated

10 At the FCC Joint Applicants have committed to aless stringent federal performance parity plan.
There, Joint Applicants have committed to implementing 36 of the Texas performance measures
and have also committed to a revised liquidated damage plan in regard to those measures. That
FCC plan would cap Illinois liquidated damages paid to CLECs at $8.11 million in year one and
$20 million in year three. The federa performance parity plan begins nine months after merger
closing and concludes after three years. Obvioudy, those federal commitments are narrower than
the commitments Joint Applicants have made in lllinois. Since Joint Applicants have indicated that
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damages plan is attached to SBC/Ameritech Ex. 10.0 as Attachment 2).) Joint Applicants
did not indicate when this plan would be made available to Illinois CLECs. Joint
Applicants also pledged to discuss this plan in the Illinois performance measure
collaborative with any disputes being resolved by an open-ended arbitration. Under Joint
Applicants's proposal, the performance measures/benchmarks and liquidated damages plan
would be provided to Illinois CLECs via an amendment to those CLECS' interconnection
agreements with Ameritech Illinois.

Like the OSS commitments, Joint Applicants s commitmentsin this regard are
entirely vague. First and foremost, Joint Applicants failed to list 43 of the 79 performance
measures and benchmarks they will implement in Illinois within 300 days. Joint
Applicants's ambiguity in this regard is suspect since Joint Applicants's testimony
discusses at length the criteria they used for choosing the specific number 79: “The
number of measurements was determined based on a determination by SBC/Ameritech as
to those measurements that could be implemented in an expedited manner. These
measurements are those that directly impact the end-user customer and include the
majority of those measurements recommended by the DOJ.” (SBC/Ameritech Ex. 10.0, p.
7.)

Thus, while Joint Applicants can describe the 79 measurements with such

particularity, even going so far asto claim they will include the “majority” of

they would not implement both plansin Illinois (SBC/Ameritech Ex. 10.0, pp. 2-3 (“Dueto the
potential inconsistencies or the problems created by differing processes, Joint Applicant could not
agree to follow both the Texas based and FCC based mechanisms/process, etc. in lllinois’); Tr.
2287-88), AT&T has focused its comments on the broader Illinois commitments. AT&T’S
criticisms of the FCC performance parity plan areincluded in AT& T's Commentsto FCC
regarding the Proposed FCC Conditions (Attachment A hereto).
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measurements recommended by the DOJ, on cross-examination Joint Applicants

repeatedly claimed they could not name them, other than to say that 36 of the 79

2278-80.) Inregard to the identify of the remaining 43 measurements/benchmarks, Joint

Applicants are silent. Again, Joint Applicants have carefully couched their “commitment”

it actually is. And again, Joint Applicants have given themselves plausible deniability in

regard what they have, or have not, committed to in Illinois.

implement any performance measures/benchmarks beyond the 79. Joint Applicants have

specifically committed to implementing __ those Texas measures/benchmarks (beyond

the 79) that SBC/Ameritech believe are “technically and economically” feasiblein Illinois.

failed to conduct any analysis regarding which of the 122 Texas

measurements/benchmarks are technically and economicaly feasiblein Illinois. (Tr. 2313-

with adisputing CLEC’s only remedy open-ended arbitration. (Tr. 2315-16). In redlity,

therefore, Joint Applicants have not committed to implementing even one of the Texas

In fact, the existence of afederal performance parity plan that only requires

implementation of 36 of the 122 Texas measurements/benchmarks raises the possibility

in terms of “technica or economic” infeasibility) for not implementing additional



measurements/benchmarks in Illinois beyond the 79. Indeed, Joint Applicants have
already begun to apply that pressure on other states. Ameritech Michigan has asked the
Michigan Public Service Commission (MPSC) to reconsider its order requiring
performance measurements and to defer application of any requirements that “conflict
with the performance measurements adopted, or to be adopted,” in this proceeding based
on its representation that the MPSC’ s measurements would require Ameritech “to devote
significant resources to implementing processes that would not survive FCC action.”
Ameritech’s excuse for noncompliance in Michigan sounds dangerously similar to an
argument that the existence of the FCC plans makes implementation of the Michigan plan
economicaly infeasible. Ameritech has aso filed a pleading seeking leave to withdraw
from the Indiana Commission’s investigation into OSS measures, similarly claiming that
the existence of the FCC performance measures would bring on “unnecessary” duplication
of efforts.™? Ameritech’ s filing, coupled with Joint Applicants s well-cavestted
commitments, raise the likelihood that Joint Applicants will attempt to misuse the FCC
conditions to substantiate a claim that it is “technically or economicaly” infeasible to
implement any standard/benchmarks beyond the 79 in Illinois.

Joint Applicants have aso failed to give any indication concerning how long they
will make these performance measures/benchmarks and liquidated damages available to

[llinois CLECs. While SBC witness Mr. Dysart indicated that CLECs could, post-merger,

incorporate the terms of those measures/benchmarks and the Texas liquidated damages

1 Ameritech Michigan’s Petition for Rehearing or Clarification, MPSC Case No. U-11654, U-
11830, at 5-6 (Mich. PSC June 28, 1999).

12 Ameritech Indiana s Motion to Withdraw from Proceeding, l[URC Cause No. 41324 (July 26,
1999).
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pressed regarding how long Joint Applicants would offer those termsin their

interconnection agreements with Illinois CLECs. On cross-examination, Mr. Dysart

that “alot of things could happen.” (Tr. 2278, 2308-2309.) Thus, he indicated that if a

CLEC wished to keep those terms and conditions in future interconnection agreements,

2308-09.) Thisisespecially troublesome since performance measures/benchmarks with

automatic liquidated damages will become al the more important if Joint Applicants

Other than their vagueness, Joint Applicants' s commitments regarding

performance measures and liquidated damages are otherwise flawed. Included in

addressed. In fact, the enormity of these flaws raise the likelihood that the collaboratives

will result in protracted arbitration.

committed to making available the 36 performance measures/benchmarks that they have

agreed to make available at the FCC. The Commission still does not know what other 43

because of Joint Applicants's caveat of “technical or economic” feasibility, Commission

has no assurance that Joint Applicants will provide more than 79 of those 122 Texas

the Texas liquidated damages plan available in Illinois, they have failed to indicate how
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long Illinois CLECs could take advantage of this offer. And, as noted, that plan has
numerous flaws that would have to be fixed in the collaborative process. In short, Joint
Applicants's paper promisesin regard to performance measures and liquidated damages
are, once again, couched with caveats, ambiguities and shortcomings that make Joint
Applicants's purported “promises’ nothing more than a promise of future arbitration to

the detriment of 11linois consumers.

9. National Local Subsidiary

A clear explanation of the National L ocal Subsidiary, as used in this docket, and the
impact that thissubsidiary would have on retail rates. . .. Explain if the National

L ocal Subsidiary would provide local servicefor itscustomersin Illinois. Explain
whether the National Local Subsidiary would be certified asa CLEC in Illinois.
Explain whether the National L ocal Subsidiary would betreated asany other CLEC
would betreated in itsinteractionswith Al.

The National Loca Subsidiary and its relationship to Ameritech in Illinois raise
basic competitive issues in this proceeding. The fundamental intent of the
Telecommunications Act is to require that incumbent local exchange carriers such as
Ameritech-Illinois provide other competitive carriers the opportunity to use the exchange
network on an arm’s length, nondiscriminatory basis so that the advantage of the
incumbent’ s inherited network and market position can be eroded over time. This goal of
nondiscrimination stands in stark contrast to the very intent of the proposed merger, in
that one of the stated reasons for the merger is to position SBC to compete for the
“national local business’ customer by offering a package of services across a number of

states. Obvioudly, athough some locations will be in areas where NatL oCo will be

operating as an entrant unaffiliated with the incumbent LEC, other locations—in
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particular, Ameritech’s franchise territory in lllinois — will be where an SBC affiliate is
aready the incumbent local carrier.

Fundamental questions are thus presented, including: What will be the relationship
between Ameritech-Illinois (SBC's ILEC) and NatLoCo (SBC's“CLEC”)? Does
Ameritech-lllinois intend to treat NatLoCo like any other CLEC? Or, will Ameritech-
[llinois discriminate in favor NatLoCo, thereby enabling SBC to bundle monopoaly (i.e.,
within franchise) services with competitive (i.e., beyond franchise) servicesinto asingle
package that only another massive ILEC can match? In the previous round of hearingsin
this case, Joint Applicants totally failed to explain the relationship between NatLoCo and
Ameritech Illinois or to address the competitive concerns that relationship presents.
Consequently, the Commission requested additional information during the reopening
phase. Specifically, among other issues, the Commission requested that the Joint
Applicants:

* Explain if the National Local Subsidiary would provide loca service
for its customersin lllinois.

And,
* Explain whether the National Local Subsidiary would be treated as
any other CLEC would be treated in its interactions with
Ameritech-Illinais.
On reopening, Joint Applicants have revealed dightly more about the relationship
between NatLoCo and Ameritech Illinois asthey envision it. The information they have
provided is scant, however, and it raises further questions and issues that should concern

the Commission. Certainly, Joint Applicants offer no assurances, much less commitments,

which ameliorate the anticompetitive concerns presented by their NatL oCo plans.



It is now apparent that the Joint Applicants envision an arrangement whereby
Ameritech-1llinois would offer and provide local servicein Illinois, while NatLoCo would
have some rolein “coordinating” the services of SBC's ILEC affiliates to give the
impression of asingle provider.™® It appears, in other words, that Ameritech-1llinois
would become the Illinois arm of SBC's National Loca Strategy. Consequently,

14 it would

although NatL oCo would not have any formal legal standing in lllinais,
nevertheless in effect be competing in lllinois through the efforts of Ameritech Illinois.

Joint Applicants now indicate that, in fact, they have no intention to treat NatLoCo
like any other CLEC. Their most recent explanation is that NatLoCo will not operate as a
CLEC inlllinois at all (and, therefore, it will not have to overcome the barriers that
Ameritech throws in the way of legitimate entrants trying to buy network elements and/or
interconnection as arm’ s length competitors). Instead, NatLoCo will work
“cooperatively” with Ameritech-I1linois in some vague and undisclosed manner. And
when pressed, Joint Applicants concede that services/facilities provided by Ameritech-
Illinois to NatLoCo would not be available to other CLECs in any manner.

This, then, is SBC-Ameritech’s “response” to the question posed by the
Commission as to how Ameritech-1llinois will provide service to NatLoCo, and whether it
will it treat all CLECs the same. This question, as noted previoudly, is critical and was

clearly stated in the Commission’s specific request to the Joint Applicants. Y et the Joint

Applicants' response continues to deflect the question rather than defend — or even fully

s See Gillan DOR (AT&T Ex. 1.2) at 23.

i SBC has stated that it will not file for alocal exchange certificate for its NatLoCo
subsidiary in lllinois until January 1, 2003.
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between Ameritech Illinois and NatLoCo, SBC sees no obligation to extend similar —

much less nondiscriminatory — treatment to other competitors.

services/facilities/marketing to NatLoCo that it will not make available to other CLECsS,
thereis the issue as to what NatL oCo will Ameritech-1llinois for these

services/functions (that only it can obtain). With respect to this concern, the Joint

transaction and cost allocation rules,'*
assets between regulated and unregulated affiliates, and we do not understand Joint
Applicants to be saying that assets will be transferred from Ameritech Illinoisto

"7 Cost allocation rules are only meaningful if one (or both) of the affiliates are

which is not the case here because Ameritech-11linois is subject to price-cap regulation

under its Alt Reg plan. There is no reason to expect that form of cost-allocation can

115

reiterated that the Ameritech national accounts sales force will market to in-region large customers
(Sears, for example, in Chicago) and that if they are successful, they will be the provider of

however, SBC denied that even its own
NatL oCo could be relied upon; asked if Mr. Kahan's testimony means that, for national customers
headquartered in lllinois, Ameritech Illinois will be the marketing contact for the “nationa local”

“[a] final determination as to the marketing contacts within Illinois for national customers has not
yet been determined.” SBC Ameritech Response to AT& T Data Request 1-20(c).

See SBC-Ameritech Ex. 1.3, Kahan DOR, p. 21.
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Illinois. 1d.
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prevent competitors from being disadvantaged by NatLoCo’s specia relationship with
Ameritech lllinois. In al events, Joint Applicants have not begun to clarify the nature of
this relationship or explain why it would not disadvantage non-affiliate competitors.

In short, Joint Applicants never directly answer the Commission’s question.
Instead, the “answer” emerges only grudgingly, through inference drawn from cryptic
discovery responses. Ameritech-l1linois will not treat NatL oCo like other CLECs.'*®
SBC’s attempts to soften the impact of this answer with vague references to “ cost
alocation and affiliate transaction rules’ is unavailing, because none of the cited rules
would ensure that Ameritech-11linois would treat NatLoCo like any other CLEC or
otherwise give any assurance that CLECs would not be disadvantaged unfairly by the
combined SBC/Ameritech.

As the Commission’s question on reopening implies, it is crucial that other CLECs
have an opportunity to compete on alevel playing field. A NatLoCo should not be
allowed to create national local packages in “cooperative partnership” with its ILEC
affiliates. Like any other CLEC, a NatLoCo should be required to overcome the same
entry barriers (such as primitive OSS and efforts to limit the availability of UNES) that its
ILEC affiliates impose on every other market participant.

First, a NatLoCo should be prohibited from including, in any national bundle, any
service offered by Ameritech-Illinois. Any attempt to prevent discrimination while still

allowing NatL oCo to leverage the Ameritech-lllinois incumbent market position would be

s Although SBC-Ameritech’s testimony proved that the answer to the question was no,

perhaps because the answer was no, the Joint Applicants never answered this question from the
Commission directly.
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futile. The only way that Ameritech-Illinois could treat NatL oCo like other CLECs would
be if NatLoCo offered servicesin lllinois as a separate entity, and subject to rules which
recognize the unique problems that arise when a CLEC is awholly-owned affiliate of an
ILEC. The key problem stems from a single, undisputed fact that must be recognized in
every Commission policy that addresses Ameritech-1llinois relationship to NatL.oCo:
Because these companies have the same stockholder, the price that NatL oCo pays to
Ameritech-11linois for servicesfacilitiesisirrelevant to its economic behavior. All that
mattersis the cost that Ameritech-1llinoisincurs. As Mr. Gillan explained, this means that
the most important condition that can govern Ameritech-1llinois' relationship to NatLoCo
isthat NatLoCo be permitted to buy from Ameritech-1llinois only those services/facilities
that are: (1) available to any other CLEC, and (2) are priced at rates based on economic
cost.

Because NatL oCo and Ameritech-IIlinois would be owned by the same entity, the
price that NatLoCo pays Ameritech-11linois is nothing more than shifting dollars from one
subsidiary to another. NatLoCo's “cost” for services/facilities purchased from Ameritech-
Illinois becomes Ameritech-lllinois’ revenues. When costs/revenues are consolidated to
determine SBC’ s earnings, the transaction “nets out” with no effect on corporate profits.
The principal implication is that whatever service/facility that Ameritech-Illinois were to
provide to NatLoCo would have to be priced at its forward-looking economic cost and be
available to other CLECs on identical terms and conditions (including ordering and
provisioning using the same OSS).

Finally, NatLoCo would have to be prohibited from smply “reselling” Ameritech-

lllinois services because service-resdle isinherently discriminatory and favors an affiliate
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of an ILEC such as NatLoCo. Service-resale by an ILEC' s &ffiliate uniquely advantages
the affiliate and is inherently discriminatory. A wholly-owned affiliate like NatLoCo is
able to use resale within the franchise of its affiliated ILEC because none of the financial
and market constraints that would affect a legitimate entrant apply. For instance, under
service resale, Ameritech-1linois would continue to receive access revenues for each of
NatLoCo's customers; in effect, NatLoCo would be nothing more than an uncompensated
marketing agent for Ameritech-Illinois access service. While this relationship would be
acceptable to NatLoCo, no independent CLEC could succeed in such arole™®

The point, ultimately, isthat competition will be harmed if SBC is allowed to
bundle monopoly and competitive services across a vast post-merger footprint —a
footprint that no other carrier can come close to replicating. Whether the harm is achieved
by bundling NatLoCo’ s services with those of Ameritech-1llinois — or by NatLoCo resdlling
the same Ameritech-Illinois service — the result would be a crowding out of legitimate
competitors that have no base of incumbent customersto leverage. This, in short, isapapable
danger posed by this proposed merger, and the answer given by Joint Applicantsto the
Commission’ s question is both inadequate and unacceptable.
ENFORCEMENT
11. The manner, necessary actions and timetable by which the Joint

Applicants would incorporate incident-based, liquidated damages provisions
into inter connection agreementsin lllinais,

1 Furthermore, the defining constraint of resale is that the CLEC-reseller can only offer
services that are identical to those of the incumbent. This limitation, however, could actually work
to NatLoCo' s advantage: Far from being concerned with an inability to establish a unique product,
NatL oCo would want customers to perceive it as the incumbent — the goal would be to trade
Ameritech-11linois monopoly legacy and reputation. As Mr. Gillan testified, because of the
inherent limitations of service resale, virtually every mgjor carrier that has tried to compete using
service resale -- at least, every unaffiliated carrier -- has terminated its resale activity.
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12. Reasonable and effective enforcement mechanisms for any condition
imposed, including appr opriate penalties, economic or otherwise;

The issues are discussed in the preceding sections.

[1. Other Proposed FCC Conditions

Because of the timing of the filing of the Proposed FCC Conditions, AT&T has
not had afull opportunity to examine and test the FCC proposals. However, even without
discovery or testimony, the infirmities in the Carrier-to-Carrier Promotions — Loop
Discount'®, Resale Discount*** and UNE-P Offering** — are self-evident. The restrictions
on the availability of the UNE-P and discounts on loops and resale services violate the
Act’s nondiscrimination provisions, as well as clear FCC rules and orders interpreting
those provisions.**® Section 251(c)(3) of the Act requires ILECs to “provide, to any
reguesting telecommunications carrier for the provision of atelecommunications service,

nondiscriminatory access to network elements . . . on rates, terms, and conditions that are

just, reasonable, and nondiscriminatory . . .” 47 U.S.C. § 251(c)(3) (emphasis added).

Section 251(c)(4) requires ILECsto "offer for resale at wholesale rates any
telecommunications service that the carrier provides at retail . . . and . . . not to impose

unreasonable or discriminatory conditions or limitations on, the resale of such

120 FCC Proposed Conditions 1 46.

12 FCC Proposed Conditions 1 47.

122 FCC Proposed Conditions 1 48.
123 Additionally, and importantly, these features of the Proposed FCC Conditions are inconsistent

with this Commission’s pricing and platform policies as articulated, e.g., in the Customers First
proceeding, |CC Docket No. 94-0096 (consol.) (Order, April 7, 1995), at 38-40(loop pricing) and
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telecommunications service. . .” 47 U.S.C. § 251(c)(4). Section 252(i) provides that an
ILEC “shal make available any interconnection, service, or network element provided
under an agreement approved under this section to which it is a party to any other

reguesting telecommunications carrier upon the same terms and conditions as those

provided in the agreement.” 47 U.S.C. 8 252(i).

Y et, the SBC/Ameritech Proposed Merger Conditions purport to permit, and even
require, discrimination among carriers and customers. For example, combinations of
network elements would be available to serve some residential customers, but not others
because of an artificial cap. (FCC Conditions, 149.) Combinations of network elements
would be available to serve some residentia customers, but not business customers. (FCC
Conditions, 48.) The price of unbundled loops used to serve some residential customers
would be higher than the price of unbundled loops used to serve other residential
customers because of the cap on the unbundled loop discount and the unavailability of the
discount to customers served through the UNE-P. (FCC Conditions, 1 46(e) & (g).)
Because the loop discount is only available to residential customers, the price of
unbundled loops used to serve business customers would be higher than the price of
unbundled loops used to serve some residential customers. Because the discount does not
apply to loops used to provide advanced services, the price of unbundled loops used to
provide advanced services would be higher than the price of those same unbundled loops

when used to provide traditional voice services. (FCC Conditions 1 46(e).)

the Wholesale Proceeding, ICC Docket No. 95-0458/95-0531 (Order, June 26, 1996)(no
restrictions on the local switch platform).
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In fact, the FCC has authoritatively interpreted the Act’s nondiscrimination
provisions to prohibit just these types of price discrimination:

The FCC conditions vary the rates carriers must pay for unbundled loops based on the
class of customers served by the requesting carrier (business versus residential) and
the types of services offered by that carrier (e.g. advanced services versus basis
voice). Thisvariation isdirectly contrary to the plain terms of FCC Rule 51.303(c),
which provides that the “rates that an incumbent LEC assesses for el ements shall not
vary on the basis of the class of customers served by the requesting carrier, or on the
types of services that the requesting carrier purchasing such elements uses them to
provide.” 47 C.F.R. § 51.303(c).

The Proposed Stipulation varies the rates a carrier pays for unbundled loops and
wholesale services based on non-cost based factors including the class of customers
served (residential versus business), the technology used (UNE switching or its own),
and the type of entry chosen (UNE combinations or facilities) by the requesting
carrier. Yetinits First Report and Order, the FCC held that “ price differences not
based on cost differences but on such other considerations as competitive
relationships, the technology used by the requesting carrier, the nature of the service
the requesting carrier provides, or other factors not reflecting costs, the requirements
of the Act, or applicable rules, would be discriminatory and not permissible under the
new [nondiscrimination] standard.” First Report and Order ] 861.

The caps on the number of discounted loop, resale, and platform offerings that will be
made available to competitive LECs squarely violate both the “pick and choose” rule
of Section 252(i) of the Act and 47 C.F.R. § 51.809(a) (which implements Section
252(i)). Those provisions require incumbent LECsto “make availableany . . .
service, or network element” provided under an approved interconnection agreement
with one competitive LEC to any other competitive LEC that requests it and to do so
“upon the same terms and conditions.” See 47 U.S.C. § 252(i). Under the caps,
however, competitive LECs would not be able to obtain the arrangements given to
other competitive LECs “upon the same terms and conditions’ once the caps had
been reached. And the same reasons render the caps unlawful under Section
251(c)(3), which requires incumbent LECs to provide “nondiscriminatory access’ to
network elementsto “any” requesting carrier; under 47 C.F.R. § 51.313(a), which
requires that “[t]he terms and conditions pursuant to which an incumbent LEC
provides access to unbundled network elements shall be offered equally to al
requesting telecommunications carriers’; under Section 251(c)(4)(b), which prohibits
“discriminatory conditions’ on resale; and under 47 C.F.R. 8 51.603(a), which
likewise requires that resale be “nondiscriminatory.”

It is not surprising that SBC and Ameritech seek the right to discriminate. Such a

capability enables them to place limits on entry, and to skew their offerings in those
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directions that pose the least competitive threat to their monopolies — as they have here.
The discriminatory loop discounts and the other provisions distort the market to create
incentives for the more implausible and less threatening entry strategies (and entrants).

For example, the 25% loop discount is geographically averaged across the entire
SBC/Ameritech region. (FCC Proposed Conditions 146 (d).) That means that the loop
discount in Illinois will not necessarily be 25%. In fact, because lllinois has relatively low
loop rates, the lllinois discount most likely will be under 25%. Thus, SBC and Ameritech
have expresdy reserved the right to establish higher discountsin areas with less
competition and fewer competitors (e.g., Arkansas), while establishing lower (or zero)
discounts in more competitive areas (e.g., Chicago). Tr. at 1899 (Kahan). Furthermore,
Joint Applicants can offer higher discountsin rural Illinois as opposed to Chicago. Tr. at
1899-90 (Kahan). At first glance, it may appear that the discounts will incent competition
in less competitive areas, because the discounts are higher there. However, the
Commission must keep in mind that to get the loop discount, CLECs must use their own
switches. The discount cannot be used in conjunction with switching purchased from
SBC/Ameritech. Proposed FCC Conditions § 46(e). Switches cost millions of dollars
and it can take carriers anywhere from nine months to two years to purchase and install a
switch. FCC First Report & Order 1411 (citing Illinois Staff testimony in ICC Docket
No. 95-0458 (Wholesale Case). Now SBC/Ameritech’s strategy becomes clear —
“incent” competition in areas where CLECs have no switches, are not likely to put
switches, and, even if they tried to take advantage of the loop discount, would miss out
on half the discount period during the switch purchasing and installation phase. The

discount stratagem is clearly and carefully designed to minimize market-opening effects.
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Adoption of these conditions would represent aradical, unexplained, and wholly
unwarranted departure from foundational regulatory principles under the Act: to provide
competing carriers the right to choose the form of entry that makes sense to them (e.g.
resale, UNE combinations, facilities), and the right to compete against each other on equal

footing no matter the entry form chosen.

CONCLUSION

For the foregoing reasons, the Commission should reject the Joint Application for

merger approval.
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REQUEST FOR ORAL ARGUMENT

AT&T requests oral argument before the Commission pursuant to Section 200.850

of the Commission Rules of Practice.
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